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INTRODUCTION 


Usury today strikes most of us as a rare and inconsequential vice, one 
moral fault which is not the concern of any large portion of humanity. To 
be sure, we may be aware that usurious exactions still effect social disaster 
in many agricultural communities in Asia, and we may believe that not all 
the pawnbrokers and small loan companies of our own great cities and 
agricultural communities offer the most equitable of terms. Nonetheless, 
the opportunities for committing usury, as compared with those for com- 
mitting other sins, must seem confined; we cannot believe that more than a 
small, specialized class have even a chance to be guilty of it; and living in 
а prosperous commercial civilization, where credit provides the lifeblood 
of the economy, and where payment of a premium for credit is the normal 
condition of its extension, we find it impossible to imagine that usury could 
once have been defined as “profit on a loan,” that the vice of usury could 
have implicated every part of Western society, and that concern with his 
culpability of it could have plagued every European businessman and land- 
owner. 

How, then, can we appreciate the intensity of the intellectual interest in 
usury in the sixteenth and seventeenth centuries, when its nature and extent 
жеге as lively an issue, and as yoluminously discussed by reflective observers 
of commerce, as the nature and cure of business cycles are debated in similar 
circles today? How much less can we grasp the spirit of a yet carlier a 
whose most perspicacious moralis described usury as the great vice which 
corrupted cities and Church alike and held all men of property in bondage? 
Usury today is a dead issue, and except by а plainly equivocal use of the 
term, or save in the mouths of a few inveterate haters of the present order, 
it is not likely to stir to Ме. 

Yet if usury is not a central problem of the present, it still may be reward- 
ing to attempt о grasp the spirit and record the doctrine of this earlier age. 
What was the intellectual concern of our European ancestors cannot be 
‘wholly alien to us, and the simple history of a concept once apparently em- 
bedded in Western culture is actively instructive. Why а certain theory 
affecting all of economic life was once embraced, and how it was gradually 
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modified till it became the notion of usury generally current today, are 
questions whose answers are not without relevance in an age fascinated by 
economic problems. How such a theory, rigid, abstract, yet possessed of im- 
mense practical importance, could gradually be modified from its medieval 
to its modern shape is a question whose answer reveals much about the rela- 
tion of religion, reason, and economic facts in the West; and the very variety 





тау be observed. At the same time, economics, law, theology, and ethics 
are all, in measure, illuminated by the history of a theory that involves 
them all. 

Most obviously, the scholastic theory of usury is an embryonic theory of 
‘economics. Indeed it is the first attempt at a science of economics known to 
the West. Of the ancient philosophers, such universal geniuses as Plato and 
Aristotle touch briefly and disdainfully on certain economic topics, but there 
is no proper economic analysis to be found in them save a crude outline of 
а theory of money. Nor in any other writers of antiquity is there to be found 
а coherent and extended body of economic thought. To classify economic. 
activities, to determine the nature of money and the factors affecting its 
price, to essay a theory of economic value, and to develop a theory of in- 
terest are original scholastic achievements. In this way, the scholastic analysis 
of usury is the midwife of modern economi 

Yet if most obviously usury analysis treats of economics, economies to the 
scholasticis always secondary to law; and a legalistic concern with types of 
contracts both distinguishes and obscures their economic analysis proper. 
‘The scholastics are disciples of the Roman law, and from the earliest revival 
‘of medieval culture, canon law and moral theology are impregnated with 
the concepts of Roman jurisprudence. The scholasics do not accept this 
jurisprudence unmodified, but they do accept it in substance, and well before 
the Renaissance regal jurists appealed to it, they established its basic concepts 
їп a realm which concerned practical life most closely. At the same time, 
the scholastic authors on their own initiative developed the contracts of 
irregular deposit, insurance, annuity, and bills of exchange. These are all 
essentially medieval discoveries, and they are directly nurtured, if not 
fathered, by the necessities of the usury theory. The law on contracts and 
‘on credit, both on the continent and in England, thus received a double im- 
petus from scholastic usury analysis. 

‘Neither economics nor law, however, are at the origin of the scholastic 
theory. Originally and primarily it is a theological creation. That usury is 
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eae ILE аныл of the content 
‘of Christian revelation that the prohibition of usury became the object of 
detailed, rational exploration. In this way usury, like many other problems of. 
natural philosophy, was first made а subject for intensive investigation in 
the West by Christian theology; and throughout the scholastic treatment of 
the subject, the decisions of ecclesiastical authority play a dominant role, It 
is the effort of scholastic writers to explain, to expand, and to apply the posi- 
tive teaching of the Church which results in the natural-aw analysis of usury. 
Yet far more important than its theological origin and direction is the 
fact that the theory does issue in this naturalaw analysis, The scholastics 
do not depend on authority or revelation or Roman law alone. Increasingly, 
they make a determined effort to rest their case against usury on the nature 
of man and on the nature of things in themselves; similarly they try to de- 
termine what forms of credit are naturally lawful and just. Attempting to 
appeal to reason alone, they build the structure of the usury theory. 
f This effort to build a moral code on rational grounds is peculiarly char- 





acteristic of Catholic theology, in which no moral command, save some 
‘concerning the sacraments, stands only on the basis of a divine fiat or divine 
revelation. The Catholic moral theologians have appealed to the natural law, 
as well as to the divine law, and in scholastic theology there has been an 
immense interest in showing the rational basis for the duty commanded by 
God. The nineteenth-century rationalists’ notion of religious dogma operat- 
ing without reference to reason, or in defiance of it, is a myth; and considera- 
tion of the conditions of moral life shows how false such а notion must be, 
Moral rules do not exist in a vacuum: they must be applied; and to apply 
a rule to human conduct means first that its rational foundation and purpose 
must be discovered in order that the type of acts it prescribes or prohibits 
may successfully be determined. At the same time it means that distinctions 
between different related acts will be found, exceptions recognized, logical 
extensions made, and deductions drawn. This is the task of human reason, 
and it is indispensable to the Ме of morals. 

With such legal refinement, af course, may also go artificial distinctions 
that are devices for evasion of a law. The reader may observe these occa- 
sionally in the scholastic discussions, as he may in the history of any judicial 
development of a precept. More critically, it may be also observed that the 
scholastics had a fondness for preserving legal fictions as analytical aids in 
cases where modern American jurists would brush aside the obsolescent 
forms and deal directly with the substantive issues, Sometimes these forms 
obscured the issues; sometimes they were valuable vehicles for an advance 
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in theory. They would seem almost unavoidable in any discipline where 
appeal to past authority and precedent is part of the intellectual process. 
‘The American lawyer will be less apt to criticize another main attribute 
of the scholastics’ approach, their casuistry. This kind of examination of 
moral principles on a case-by-case basis may, indeed, seem to consist in 
Iuisspliting and useless subtlety to the simple-minded zealot, but such nice 
and detailed differentiation by examples is the price law must pay if 
to be applied at all to the varied and complex activity of men. If any criti- 
cism is to be made of the scholastics here, it is only that they did not put 
enough cases and tended too often to reéxamine the classic situations 
ОҒ course, it may be objected that in the rational development of the 
scholastic theory of usury, theology dominates reason still: for part of the 
work of reason here consists in the application and extension of ready-made 
theological rules, while the effort to show the natural basis of the usury 
prohibition is to some extent an academic exercise conducted to a conclusion. 
set in advance by the Church. Do not the principles drawn from reason alone, 
it may well be asked, become merely slaves to theological exigencies? Does 
not the Church decide a priori what the scholastics must then prove a 
posteriori? Undeniably, the scholastics are all either theologians or canonists; 
undeniably they start their investigation with an awareness of the teaching 
of the Church; and undeniably their opinions will not run counter to her 
positive determinations. Indeed, it cannot be denied that in the medieval 
period many fimsy and fatuous arguments were seized on to support 
“rationally” what the author knew he was bound by authority to believe, 
Nor can it be overlooked that many medieval theologians, anxious to 
preserve the effectiveness and range of the dogmatic rule, arbitrarily re- 
jected interest titles and contracts which later scholastics were to find lawful. 
Yet along with the foolish arguments there developed a sound analysis of 
usury and a valid, if narrow and technical, case against it; the later scholas- 
tics did correct their predecessors’ zeal; and it is in the medieval period itself 
that the theory of legitimate interest and alternative methods of credit 
originates, The rules of the Church were more often the result than the 
TF cause of the scholastici reasoning; and usury analysis developed not only 
from a study of the sources of revelation, as would a purely theological 
analysis, but also from a consideration of the demands of natural justice 
in concrete economic circumstances. At no time was the usury theory in 
scholastic hands wholly removed from rational investigation and develop- 
Lment; after 1500, this rational approach was dominant. 
‘The present study centers on the history of this rational analysis of usury. 








INTRODUCTION 


+The formation of a natural-law theory of usury, the rational development 
of exceptions to the usury prohibition, the alternative methods of capitalistic 
¥ finance permitted are the topics it will explore. The purely economic, legal, 
and theological aspects of the subject are thus subordinated here, as they were 
eventually in the scholastic treatment, to the problem of natural ethics. Such 
an approach is not only most faithful to the authors investigated; it also 
provides the most central way of surveying the large amount of material 
Jpertaining to the usury theory which also belongs to economics, law, or 
“theology. 

Focusing directly on the heart of the usury analysis, this study has not 
explored very fully such collateral problems as the restitution of usury, the 
detection and punishment of usurers, or the exegesis of biblical texts relating 
to the usury rule. Such problems, although not without interest for their 
‘own sake, have not been considered, except where they were directly related 
to the main question of the nature of usury. So, for example, the doctrine on 
the restitution of usury has been treated as it throws light on the concept of ^ 
money's unfruitfulness; but nothing has been said on the practical means of < 
enforcing restitution. Again, this is not primarily a history of legislation 
ог commercial practice or the effect of usury analysis on daily life. Ecclesiasti 
cal legislation will be noted as it affects, or issues from, scholastic opinion, 
‘Commercial practice will be presented briefly when it forms a necessary back- 
ground to the scholastic analysis. Because of a modern effort to link usury- 
theory and the creation of bank credit, medieval banking practices in para 
ticular will be described in detail. The relation of usury analysis and daily» 
life will be observed to the extent that common customs challenge the” 
analysis, But this is not a study of economic Ме as such, and although the 
danger of describing the history of thought as if it developed in an abstract , 
void is obvious, it has been necessary to keep to a relevant minimum refer- 
ences to actual economic practice. 

"This is a history of thought, and the facts in this case consist precisely in L 
opinions — the opinions of the Catholic theologians and canonists writing 
between 1150 and the present, using the traditional terminology and methods 
‘of the medieval schools. This is the body of writers that 1 take the term 

scholastic to designate. It includes the men who were the acknowledged 
intellectual and moral leaders of all of Europe for several hundred years 
and the men who were the acknowledged leaders of part of Europe for 
the later centuries. The writers chosen for examination have been chosen 
for their representativeness, influence, originality, or astuteness. Obviously, 
no account of scholastic thought can be exhaustive in the sense of being 
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а record of the opinion of every scholastic writer, just as it would not be por- 
sible ог profitable to make a history recording the opinion of every economic 
theorist today. But the scholastic field, in which the authors work within a 
common tradition and constantly refer to each other's work, is a particularly 
easy one in which to determine what authors were representative, influen- 
tial, original, or astute. The subjects investigated themselves provide a con- 
tinuous crosscheck; by consulting this multitude of witnesses one may 
reasonably be sure of the origin of an opinion or the commonness of a 
concept. 
4 A chronological method of approach has been stressed, because nothing. 
vis more evident than that the scholastic theory developed, and no error is 
more widespread than treatment of the theory as if it had been immutable. 
Reputable economic historians will sce no incongruity in citing thirteenth- 
and seventeenth-century writers together for а proposition, although the 
analytical context in which the later writer speaks may have substantially 
altered the significance of any language he shares with the earlier authority. 
To be sure, the vocabulary, precedents, method of analysis remain the same; 
these similarities should not obscure the mutation and growth. To turn to 
an analogous field, Chief Justice Marshall and Chief Justice Warren ex- 
pound the same constitution; but it would be a naive, or very distant, inter- 
preter who considered American constitutional law from Marshall to War- 
ren to be an undifferentiated mass of doctrine. In the scholastic theory there 
Vis a conspicuous difference between the theory as it stood in 1450 and as 
jit stood in 1550; to the extent that discontinuities canıbe recognized in his- 
‘tory, the 100 years between those dates are the decisive ones. But there are 
also lesser yet important differences between raso and 1452 and between 
1550 and 1700. If I have resisted the temptation of the expository lucidity 
afforded by a purely synthetic, timeless view of scholastic doctrine, it is in 
ап effort to catch these differences and developments which the compre- 
hensive term “scholastic” often hides. 

А simple history, this study acquires its interest only from the interest 
of the ideas it investigates and its value only from the value that inheres 
in the intellectual life of the past. At least I find no single lesson, nor any 
simple thesis. The study does not attempt to demonstrate either the futility 
and inconsistency or the wisdom and logic of the scholastic position. If the 
reader finds this position inadequate, he will do so from the texts presented; 
if he finds it essentially coherent and basically sensible, he will do so on a 
full presentation of the evidence. The study does not try to condemn the 
present by extolling the morality of the past, nor to slur the past by 
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praising the economic insights of the present. Nor do I have a favorite 
theory to establish on the connection of religion and capitalism. What the- 
study suggests is the interaction of the intellectual and the economic, of” 
religious demands and business pressures. Similarly, the presentation of the 
evidence may insinuate that sometimes the scholastics were inane formaliss, 
sometimes astute economists and wise moralists. But the reader who wants 
а single point of view, an allexplaining formula, or a demonstration of a 
theorem, must consult other treatments of their efforts. Here attention is 
directed at the intrinsic interest of this intellectual enterprise of the scholas- 
ties, the only detailed and comprehensive philosophical effort in history to 
explore the requirements of justice in the credit operations central to com- 
mercial life. 
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Part One 


‘THE SCHOLASTIC THEORY, 1150-1450 





CHAPTER 1 


THE ROOTS OF THE THEORY 


1, The Teaching of the Church 


Te will be well to know where the scholastics start and what guides them 
in their rational discussion of usury, There can be no question but that here 
the initiating force and illuminating rule for them were the positive teaching. 
authority of the Church. Usury analysis would not have begun if the Church 
һай not prohibited usury, and no other intellectual or economic force exerted 
зо strong a pressure on the formation of the early theory. It is the Christian 
tradition as transmitted, taught, and interpreted by the living ecclesiastical 
institution which is at the origin of the scholastic discussion of usury. 

If we take A.D. 750 as the beginning of the specifically medieval develop- 
‘ments on usury and ask what particular sources of Christian doctrine de- 
termined medieval thought upon it, we shall not find any single source domi- 
nant. It is sometimes asserted that the Bible by itself was the chief influence. 
But in the early development of the teaching on usury, only one Old Testa- 
ment text was cited with any frequency, and it was only about 1050 that a 
specific New Testament text was decisively used. The Bible helped to form. 
opinion against usury but its influence was not predominant, Of as much 
initial influence on the Middle Ages as the Bible were the writings of the 
Fathers against usury and the numerous condemnations of clerical usurers 
by earlier Councils. Taken together, the Bible, the patristic writings, and 
the Councils witnessed that the Christian tradition itself condemned usury, 
and it was the combined weight of these authorities, and no single authority 
by itself, that was responsible for the medieval position. 

Moreover, the force of these sources lay not in their character of literary 
documents of a past age, as some historians tend often to regard them. Their 
force lay in the living teaching of the Church. What texts and documents 
the contemporary Church selected, and how ecclesiastical authority inter- 
preted them were what was important for the medieval mind. Only in the 
context of the Christian tradition, to which these documents testified, but 

"Eg, Wilhelm Endemann, Sinden im der Rechtslehre Kir gegen Ende der sicbenzehnten 
romunick-hanoniches Wash. and Jahrhunderts (Berlin, 1874-1883), Ш, 359 
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which they did not constitute, did the texts acquire full power. The Church 
stated what the tradition was and authoritatively declared what the docu- 
ments meant. In particular, as far as the scholastic writers are concerned, 
since they began their analyses 400 years after the first medieval develop- 
ments on usury, it is abundantly clear that what mattered for them was the 
biblical, patristic, and early conciliar texts which had been taken as decisive 
by medieval pontiffs and councils, Their concern was solely with these texts 
as understood and taught by ecclesiastical authority. 

Appreciating the dominance of the theological teaching on usury, we may 
at once reject three hypotheses sometimes put forward to account for the 
medieval stand on usury. One gross hypothesis secs it founded on the doc- 

| trine of Aristotle? But the medieval position was well established long 

| before Aristotle was known in Western Europe. The Aristotelian teaching 

| оп money, when it belatedly came to the attention of the scholastics, was 
simple auxiliary instrument of the usury prohibition? 

А more reasonable, but still erroneous, hypothesis suggests а direct causal 
connection between the scholastic usury theory and the economic conditions 
of the time; The fact that later, in the sixteenth century, economic pressure 
to modify the usury theory clearly triumphed over logic and past opinion 
suggests that at every point the usury theory was equally responsive to eco- 
nomic needs, and that when we find the usury rule generally accepted, this 
acceptance must be understood as testimony to the economic wisdom of 
the law. But it is dangerous to generalize about one historical epoch on the 
basis of another, and it seems clear that what might be true of a period of 
Renaissance culture would not necessarily be true of а more religious period. 
"The sixteenth century was a commercial, humanistic age, in which economie. 

“rationalism was already of importance. The early Middle Ages, on the con- 
trary, were neither commercial nor humanistic; people were inclined to 
accept a bare theological rule simply because it was a theological rule and 
to apply that rule in all its bleakness, That the usury prohibition was ac- 
cepted by the secular power and ratified by civil legislation is therefore no 
evidence that the mundane interests of medieval Europe led to the adoption 
of the prohibition. The hope of living by an ideal standard may much more 





Emit Troeltsch, The Socii Teaching of “This point ir well developed by б. 
the Christan Churcher, trans. Olive Wisa Lefèvre im his introduction to Le mé "De 
(New “York, 1931), I, 330. Edmund sara” de Robert de Comyn (Lille, 1903), 
Schreiber abo a let oveemphaüzes Ati i 

тез place: Die volkrwrechaiichen Ae- X. Funk, Zins and Wacker (Tibin- 
schamangen der Scholas set Thomar p. gen, 1855), p. 48. 

anin (Jena, 1913), P. 93- 
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readily have brought about acceptance of the rule. Undeniably, the con- 
dition of the European economy in the ninth century was strikingly similar 
to that of the Judaic economy, in which the Mosaic law on usury was 
first applicd and certainly the facts that the economy was almost com. 
pletely agrarian and that borrowing was nearly always for consumption * 
were largely responsible for the emphasis upon the doctrine in the ninth 
century. The sudden zeal with which usury legislation is welcomed in this 
period may be partially understood as a last effort to save the small free 
farmers from absorption by the landholders who were the usual lenders, 
But it was in the twelfth century in Italy, as trade revived," that the papal 
efforts to suppress usury became most strenuous; and it was in the thirteenth 
century, when the Talian city-states were already in an early capitalistic 
stage," that the scholastic analysis of usury began. Even at this point of eco- 
nomic development there was probably a real need to prevent a choking 
of commerce by too high demands from the few possessors of liquid funds; 
and the bulk of the European economy remained agrarian, Conditions were 
still receptive to a usury rule. It is safe to say that there would not have been 
а rule in the shape it took, with the dominance it achieved, if economic con- 
ditions were not such as partially to justify it. But at the level of conscious 
motivation the theological decisions were more important to most scholastic 
authorities than the economic facts; and when one speaks of the origin of 
“the scholastic analysis,” it is fair to say that the chief source was the prior 
ecclesiastical teaching. 

We may more readily dismiss the suggestion that the usury prohibition 
related to the Chur. wn interests? Tt is true that one reason for 
papal concern over twelfth-century usury was the need to protect noble 
borrowers going on the Crusades.” Also, the papacy, like most governments, 
frequently resorted to deficit financing, while individual bishops and monas- 
‘often had to seek credit from the cameral banking firms?! It is por 
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sible that the usury prohibition played а part in keeping the charges made 
by these firms moderate and the cost of papal finance low. At the same time, 
many churches and monasteries were heavily endowed and under а constant 
pressure to find suitable investments for their funds. The monasteries were, 
indeed, the chief lenders to the nobles departing on the Crusades: The pur- 
chase of annuities by churches and pious institutions was on a very large 
scale." The higher clergy, too, were generally men of wealth with money 
to invest or loan." The papacy itself often had large idle sums on deposit 
їп banks. Moreover, the cameral banking firms were so closely associated 
with the Holy See that their welfare was almost identical with the papacy'.* 
There was, throughout the Middle Ages, therefore, ample temptation to 
change the usury prohibition for a rule more favorable to investors, bankers, 
and creditors. But instead of yielding to this temptation, the Church insisted. 
оп a law which convicted of sin its most trusted emissaries and many of its 
highest dig At the beginning of the Middle Ages the evidence that 
the usury prohibition ran counter to ecclesiastical economic interests is even 
stronger: the usury law was first applied and told most heavily against the 
‘monasteries 
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2. Development of the Positive Proh 


‘As а condition for understanding the scholastic analysis, we must now 
survey briefly the process by which the postive Christian law on usury was 
clarified and made explicit in the early Middle Ages. We shall be concerned 
to note the past and present authorities the medieval men found definitive 
оп шашу; the increasingly clearer notion of the essence of usury; the im- 
mensely important shift from treating usury as а sin of unchartableness 
or avarice to treating it as a sin of injustice; and the extension of the usury 
prohibition so that it applied unmistakably not only to clerics, but to all 
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men. We shall cite only the documents which bear significantly on these 
"пай. Although there is never any real discontinuity in history, and any 
starting-point is to some degree arbitrary, we may begin with the commence- 
ment of Charlemagne's empire, for this period forms the immediate back- 
ground of the medieval treatment of usur 





The First Period, 759-1050 


‘The Hadriana, a collection of canons, was to be the most influential body 
of ecclesiastical legislation for Charlemagne's empire. In it is contained the 
single most important document of the early Church on usury: the epistle 
Мес hoc quoque of Pope Leo the Great, a papal decree. that categorically, 
"Torbids clerics to take usury and declares that laymen who take it are guilty 
of seeking turpe lucram (shameful gain). I is the most formal general pro- 

ibition of usury enunciated by supreme ecclesiastical authority before 1179. 
Tt forms the cornerstone of later usury legislation, 

А number of early conciliar prohibitions of usury are also contained in 
the Hadriana, but all of them apply only tq clerics, One, however, is of 
exceptional importance. It is a canon passed by the first general council, 
Nicea, and although itis aimed specifically at clerics, it includes a reference 
to Psalm 14 wherein the unrestricted and absolute rejection of usury is im- 
plied, The Psalm asks, "Lord, who shall dwell in thy tabernacle?” and 
answering by an enumeration of the crimes the just man avoids, it says, 
“He that hath not put out his money to usury.” Both because it admits по 

eprom because of its use by the first ecumenical council, Psalm 14 
becomes the favorite early medieval biblical text against usury. 

‘At the same time that the Hadriana appeared, the Christian teaching 
found expression, for the first time in history, in the secular legislation of 
the State. Citing Nicea, Nee Aoc quoque, the “Apostolic Canons," and the 
"law of the folk,” the capitularies of Charlemagne forbade usury to every- 
‘one, That the State should ban usury, and ban it for laity as well as clergy, 
is an important event. Here in the formative age of medieval civilization, 
the usury rule is acknowledged by the secular power as obligatory on all 
Christians. 

‘From this time on, State and Church both press the fight against usury. 
“The Empire several times renews the basic prohibition; and the Nynweger 
capitulary of 806 gives the first medieval definition of usury. Usury, it de- 

"lares i$ "where more is asked than is given.” The Church continues the 
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battle by means of episcopal capitularies and by local and national synods, 
although the synods devote their attention chiefly to clerical usurers, The 
Paris synod of 829 shows а wider use of biblical authorities, citing, in addi- 
tion to Psalm 14:5, Exodus 22:25, Leviticus 25:35-37, Deuteronomy 15:7-10, 
Amos and Ezekiel 18:8, and, obliquely, the New Testament without 
specific references "The synod also uses St. Jerome's commentary upon 
Ezekiel where he declares that usury may occur in commodity loans of 
goods such as wheat, as well as in money. This commentary is of particular 
interest in that it rejects the natural commercial argument that the loan is 
the source of gain to the borrower, in which the lender is entitled to share, 
"The contention is dismissed simply on the ground that usury is against 
God's command. 

The Synod of Pavia in 850 excommunicates lay usurers and prescribes 
full restitution to their victims if living, or, if they are dead, at least half 
the usury taken to their heirs. The obligation of restitution is apparently 
intended as a penalty, rather than considered as a requisite of commutative 
justice which demands the restoration of stolen goods. The censures of this 
synod are the sharpest measures yet taken against lay usury. In 889 an 
episcopal capitulary contains the first legislation referring to usury taken 
by means of a contract. The tenth century, in which European economy and 
culture Both reach their adir, shows no development and less interest in 
the usury prohibition than the eighth or ninth. 

‘To sum up, the first period, from 750 to 1050, sees the enactment of the 
usury prohibition into the law of the land in the Holy Roman Empire and 
much local legislation by bishops against usury, the collection of some biblical 
texts against usury, the rejection of the defense that the usurer is entitled to 
а reward for helping the borrower productively, and the recognition, in one 
influential collection of canons, of a papal condemnation of usury which 
is applicable to laymen. Nonetheless, the period's thought on usury is primi- 
tive. Strong sanctions are laid only against clerical usurers. The papacy spon- 
sors no general legislation on the subject. Usury itself is barely defined, and 
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although it presumably occurs in loans, no attempt is made to define what 
a loan is. At no time is it said that-usury is a sin against justice, nor is resti- 
tion. of usuris prescribed as an obligation of justice. The generic category 
of usury remains turpe lucrum; and while the taking of usury is treated as 
а serious sin, it is denounced as а form of avarice or uncharitableness, 








The Second Period, 1050-1175 

‘The Christian teaching upon the subject enters a second stage of develop- 
ment around тоўо. Its growth may be ascribed in part to a general develop- 
ment in learning, entailing a more detailed knowledge of the Fathers and 
а clearer realization of the nature of usury, and in part to the revival of 
trade. As commerce grew, it soon became clear that usury on business loans 
through which borrower-merchants made themselves profits could not very 
easily be condemned as greed or lack of charity. 

St. Anselm of Canterbury (1033-1109), an Italian familiar with the com- 
mercial revival, is the first medieval author to suggest the similarity of usury 
and robbery? This is one of the earliest indications that usury is to be con- | 
sidered a sin against justice. His still undeveloped comparison is then given 
real force by his disciple Anselm of Lucca, another Italian and the native 
of a city where the textile industry was just beginning to develop. In his 
collection of canons, made about 1066, Anselm of Lucca is the first medieval 
author to treat usury as specifically a sin against the Seventh Commandment, . 4; 
and the first to demand restitution of usuries as stolen goods. Anselm's classi- | 
fication of usury under theft is an influential precedent; it is followed by 
Hugh of St. Victor (1096-1141), Peter Comestor (d. 1178),** and, above 
all, by Peter Lombard (d. 1160), whose Sentences are of such importance 
in directing later medieval thought. Anselm is also the first to use а quota- 
tion from one of the Fathers as a canon upon usury; he cites St, Augustine 
condemnation of usury and demand for restitution to reinforce his own 
position. 
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Ivo of Chartres (d. 1097) in his collection of canons, the Collectio trium 
partium, uses quotations from St. Augustine, St. Jerome, and St. Ambrose 
as canons against usury. One citation from St, Augustine points out that 
usuries, as stolen goods, may not be given as charity — а restriction which 
emphasizes the unjust character of their acquisition. Another citation from 





St. Augustine declares that usury occurs when you “expect to receive some- 
thing more than you have given.” Ivo does not emphasize the possibility of 
mental sin implicit in the reference to expectation but takes the text in а 
general sense as simply saying paraphrastically that usury is anything taken 
beyond the principal. The seeds of legal analysis are also apparent. Ivo's 
citation from St. Augustine specifically mentions a loan as the contract in 
which usury occurs, and Ivo distinguishes the loan from the lawful partner- 
ship contract, societas? 

In 1139, the Second Lateran Council prohibits usury to all men and de- 
lares that usurers shall be held infamous This is the first explicit decree 
of universal prohibition passed by а body of bishops having the absolute 
authority of an infallible ecumenical council. The Council is also the first 
general council to declare that usury is reprobated both by the Old and 
New Testaments. It does not, however, give specific references, nor does it 
say explicitly that usury is a sin against justice. Nine years later the central 
authority of the Church supplemented the conciliar decree with action. 
aimed at a favorite practice of the monasteries" Pope Eugene III decreed 
that mortgages, in which the lender enjoyed the fruits of a pledge without 
counting them towards the principal, were usurious?! 

In 1159 the legal form of the usury prohibition received another stiffening 
and began to approach definitive shape with Gratian. His Concordia dis- 
cordantium canonum is a collection of canons which, however modified and 
revised, form a part of the law of the Church until the complete revision of 
canon law in the new Code in 1917. It is an authority directly governing the 
Scholastic writers throughout the medieval period. In it usury is for the first 
time treated as a special topic — а probable proof of the growing importance 
of the subject with the growing influence of commerce, St. Augustine, St. 
Jerome, and St. Ambrose, as well as the Nynweger statute under the errone- 
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‘ous title of the Council of Agde, arc all used to prove that usury is "whatever 
is demanded beyond the principal.” Nec hoc quoque of Leo the Great is 
still the most general ecclesiastical condemnation of usury which Gratian 
can cite, and Psalm 14 is his only biblical reference, The inadmissiblity of 
‘usuries as charitable offerings is reaffirmed. Gratian particularly insists оп 
the obligation of restitution as in theft* 

‘The climax of the early medieval campaign against usury is reached with 
the vigorous actions of two twelfth-century popes, Alexander Ш and Urban 
MIL, Alexander (1159-1181) began by closing a loophole as important as 
the earlier one of mortgages. He declared that credit sales at a price higher 
than the cash price should be considered usury. Significantly, this is the 
first extension of the usury prohibition to cases where the explicit form of 
the transaction is not that of a loan. The Pope asserts that God will judge 
beyond the form of the contract." Alexander IIL also determines that the 
Church cannot dispense from the prohibition against usury, even to raise 
money for such a worthy cause as the ransoming of Christian captives from 
the Saracens, His reason is that usury is "а crime detested by the pages of 
both Testaments." * It is thus made clear that usury is not merely а matter 
of a simple ecclesiastical rule. It is not yet, however, said to be against the 
natural law. 

‘The Third Council of the Lateran, an ecumenical council presided over 
by Alexander in 1179, declares usury condemned by both ‘Testaments, ex- 
communicates and denies Christian burial to manifest usurers, and prohibits 
the reception of offerings made by them" The Council notes that usury is 
waxing strong “in almost all places, so that many, leaving other businesses, 
exercise usury as if it were licit" The Pope later supports the Council by 
declaring that usurers who had taken usury before the decrees of the Council 
are not exempt from the obligation of restitution enjoined by it, except by 
reason of poverty" 

‘These strong measures are confirmed by Urban Ш (1185-1187). In a 
letter which becomes the decretal Consuluit, he cites the words of Christ, 
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hoping nothing thereby” (Luke 6:35). The immense im- 
| portance of this citation сай hardly be exaggerated. Here, for the first time 
in the entire tradition, a specific command of Christ is authoritatively inter- 
preted by a pope as prohibiting usury. Henceforth, effectively unquestioned 
till Dominic Soto in the sixteenth century, Luke 6:35 will stand as an abso- 
lute divine prohibition of gain from a loan. Moreover, not only is the papal 
reference of the highest interes in itself, but the use made of it by Urban 
is of equal importance. He has been called on to decide two cases in which. 
it is questioned whether usury is present. In one no contractual stipulation 
for usury has been made, but the lender would not lend without hope of 
gain; the other is the old case of sales at a higher price on credit. Urban de- 
cides both by the eriterion of intention. The lender in each case intends to 
receive gain from a loan; this is prohibited by Luke 6:35; the lenders are 
therefore guilty of mortal usury. Again and again, scholastic writers will 
recur to this biblical text and to the Pope's application of it to show that in- 
tention to gain will alone constitute usury. 


| Lend freely, 

















Conclusion. 


"The development from 1050 is evident. Usury has now become a sharply 
defined notion. Tt is treated without hesitation as a sin specifically against 
justice, It has been localized in the loan contract, but some credit contracts 
taking usury in some other way than by a simple payment on a loan have 
been detected as evasions of the law. General papal and conciliar legislation. 
with heavy sanctions has been enacted against the widespread sin. Biblical 
and patristic authority has been marshaled to condemn it, and “Lend freely, 
hoping nothing thereby" has been made a central text. By 1187, the date of 
Conzuluit, the essential bases of the medieval position on usury have been 
laid: (1) Usury is whatever is demanded in return in a loan beyond the 
loaned good itself; (2) the taking of usury is a sin prohibited by the Old and. 
New Testaments; (3) the very hope of a return beyond the good itself is sin- 
ful; (4) usuries must be restored in full to their true owner; (5) higher prices 
for credit sales are implicit usury. These five basic theses, which come not 
from the Bible alone, nor from Aristotle, nor result simply from econo 





JJ conditions, nor are scientifically defended on a rational level, must be ascribed 


to the vital, active authority of the Church herself. They form the foundation 


7 of all later scholastic thought upon usury. 
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CHAPTER п 


‘THE PHILOSOPHICAL FRAMEWORK 


Before examining the scholastic analysis of the injustice of usury in his- 
torical detail, we should investigate certain assumptions which are shared 
by all the scholastics and which are essential to their analyses of usury. 
‘These common elements of all the usury treatments concern the nature of 
law; the rightness of private property; the character of justice; the nature 
of profit; the place of intention in human acts; and the difference between 
public and private sinners. 


1. The Nature of Law 


Since the usury prohibition is fist of all a matter of law, the scholastic 
concept of law underlies the scholastic analysis of usury. A firm belief in 
the rationality, immutability, and universality of law is at the heart of the 
scholastic approach to all moral problems; it is in this larger context that 
their discussion of any special moral question must be understood, 

As is so frequently the cate, the origins of a scholastic theory lie in а com- 
bination of Christian tradition, Roman law, and Aristotle, The Christian 
teaching on law begins with the Bible itself, and it is most succinctly stated 
in St, Paul's Epistle to the Romans. According to St. Paul's doctrine, there 
ме three major kinds of law: the Law of the Old Testament, a divine 
revelation to the Jews; the New Law of the Gospel, also a divine revelation, 
which replaces the Old Law for Christians; and a law which is written in 
the hearts of all men, Christians, Jews, or pagans, and which binds them, 
even in the absence of revelation, to certain natural moral duties. The spe- 
cifically Christian tradition on law is nothing but a commentary on these 
words of St. Paul 

Even earlier, Aristotle had sharply distinguished between the merely local, 
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changeable civil law and the natural law, which depended on no positive 
institution. The natural law, he said, bound all men, and although not com- 
pletely immutable, was clearly different from purely conventional agree- 
ment? But he did not develop this concept. 

"The Roman law similarly made a clear distinction between positive and 
natural law. The natural law, says Ulpian, closely following Aristotle, is 
"what nature has taught all animals."* The ius gentivm, add the Institutes, 
is specifically human law, but it is the work of natural reason and rules all 
men; it is assimilated to the natural law in opposition to purely local, posi- 
tive ordinances The natural law, the Digest notes, is as old as man him- 
self, and there is no dispensation from its precepts 

‘The Epistle to the Romans and the Roman law, which includes the Aris- 
totelian notions furnish all the essential elements of the scholastic concept 
of law. Beginning with Gratian, we find unanimous acceptance of the major 
teachings of both Christian and pagan antiquity: there is a positive, local, 
‘mutable law, and there is an unwritten, universal, unchangeable law, which 
is rooted in human nature and undistinguishable from it? The natural law 
тау not be dispensed from by any human authority. It binds all men. Tts 
first principles are innate, though experience is necessary for their application 
ог development? Sometimes the natural law is considered in its subjective 
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principles, and then it is identified with reason itself; '* sometimes it is con- 
sidered in its objective content and then it is identified with what is taught 
by reason? More broadly, it is considered by some authors to reside in the 
intrinsic tendencies of all beings or of all animals? But, fundamentally, as 
it applies to men, these tendencies are considered natural only as they are 
governed by reason,” The natural law is usually said to teach such acts of 
animal necessity or common equity as the rightness of the union of the 
sexes, the procreation and education of children, the return of property held 
as а deposit, and the wrongness of adultery and theft." Gratian sums up 
the natural law in the Golden Rule; other authors say it consists essentially 
in two precepts: Love God; do no evil to your neighbor." 

‘The early canonists generally fail to distinguish clearly between the 
natural and divine law. Ignoring the teaching of St. Paul, Gratian declares 
that "the natural law is what is contained in the Law and the Gospel,” ® 
thus confusing the Old Testament, the New Testament, and natural law. 
This error, entrenched in the canon law itself, is not corrected by the early 
canonists. But it is rectified by the theologians. Before Gratian, Hugh of 
St, Victor had contrasted the law of nature and the law of grace, although 
without defining them. Later, William of Auxerre, Alexander of Hales, 
and St. Bonaventure consider the law of reason as the most proper significa- 
tion of natural law, while the canonists usage is ignored." St, Albert says 
decisively that the law of grace is natural only in an improper sense, The 
natural law is essentially the law which human reason finds that man as 
‘man must obey. 

‘What emerges as the common scholastic doctrine after a hundred years! 
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discussion is best summed up by St. Thomas Aquinas, and his synthesis will 
be generally accepted throughout the Middle Ages. His opinions will there- 
fore be presented a little more fully. According to St. Thomas, law is a dic- 
tate of reason ordering acts to an end, and the most fundamental kind of 
law is the eternal law, which is identical with God's intelligence directing 
all beings to their proper ends?! АП created beings participate in the eternal 
law by deriving from it their inclination to their proper acts and ends? 
The good is being, considered as an end, and as every being seeks its end 
ог good, it tends naturally to the maximum of being attainable by its capaci- 
ties? Thus, every being as being tends to preserve its substance. Every 
animal being tends to preserve its species by copulation and the rearing of its 
offspring. Every rational being, because he can know being in general, seeks 
the good in general 

On this metaphysical foundation of the innate dynamism of all creatures 
towards the good, St, Thomas finds the natural law is built, Man not only 
has certain natural innate tendencies: he is conscious of them, and his 
rational apprehension of what are his natural ends or goods constitutes 
the natural law in him, Man knows, first of all, that the good is what all 
seek, and he knows, then, that the first precept of the natural law is, Seek 
the good." Then he apprehends that as a substance, he must preserve his 
being; that as an animal, some of his species must have sexual intercourse 
and rear children; that as a rational being, he must seek the good which 
isfy his spiritual will and consequently that he must seek to know 
* Inasmuch as man is essentially rational, the entitative and animal 
tendencies vill be directed to their ends, subordinate to reason. 

Further, as the natural tendencies to certain ends are innate to man, s0 
is his awareness of them, and consequently he has in principle and potency 
an innate knowledge of the primary precepts of the natural law. These pre- 
cepts consist in certain judgments of the practical reason which like any 
judgment will not be formed prior to sense experience: But once experience 
has made known the terms of the propositions to a man, he will appre- 
hend them as naturally and necessarily binding. Like the first principles of 
the speculative reason, the first principles of the practical reason are self- 
evident and nondemonstrable?* Most strictly considered, they will consist 
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in “what nature has taught all animals? 9* But the most fundamental pre- 
cepts of the natural law are those specifically proper to man: Love God and 
love your neighbor? These primary principles can never be abolished 
from the heart of man, although they may be ignored in particular sinful 
actions" 

‘There are also secondary precepts of the natural law, which are not im- 
mediately self-evident but which follow rationally from the primary prin- 
ciples. The union of the sexes, for example, is dictated by a primary natural 
law, whereas polygamy, which hinders but does not prevent the natural 
objective of the education of offspring, is dictated by only a secondary natural 
law. The secondary precepts of the natural law can be erroneously deduced 
from the primary ones or corrupted by custom, so that whole societies may 
exist in ignorance of them." Nonetheless, they are as binding on man as the 
primary precepts if they are known. The natural law is, then, universal in 
its general principles for all, and obligatory for all as to the conclusions from 
these principles if the conclusions are known" Similarly, the natural law 
is unchangeable in its primary principles, though in its secondary principles 
it may be changed by being ignored or, on the other hand, by being de- 
veloped: 

"The ius gentium is part of the secondary teaching of the natural law" 
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As man is naturally made to seek God and develop his rational nature in 
society, so reason teaches him certain acts necessary to social life, such as 
the observance of justice in buying and selling, and the institution of gov- 
ernment, These rational deductions from a natural premise compose the iur 
gentium?" Reason here naturally selects the means essential to attain the 
ends set by nature, and the observance of these means becomes as obligatory 
a part of the natural law as the obligation to attain the ends themselves? 
Indeed, since man is essentially rational, every act in accordance with reason 
is natural to him and prescribed in а general way by the natural law. To 
be virtuous for man is to be rational, and the natural law thus prescribes 
every virtue, as it prescribes in general, "Be rational" ** 

Clearly distinct from natural law and the broad dictates of reason is 
human positive law. Human positive law is mutable, dispensable, different 
with different times and places! Human law is not innate or universal, 
It is made by particular governments, secular or ecclesiastical, or by local 
It neither forbids all natural vices nor prescribes all natural vir- 
it is made to direct the majority who find virtue difficult?! It is 
essentially, however, only the detailed application of the natural law, So it 
naturally just to punish a criminal; the particular punishment is a matter 
of positive institution. Or human law may prescribe particular acts of virtue 
which the natural law in a general way indicates are good.“ Always the 
natural law is the norm and measure of positive law; ** and positive laws 
contrary to it are ipso facto unjust, while positive law made by competent 
authority in accordance with it has the sanction and obligatory force of the 
natural law itself; 

Besides natural and human law, there is also the divine law. The divine 
law is contained in the revelation made by God directing man to а super- 
natural end beyond that which he might naturally attain." It was imper- 
fectly set forth in the Old Law of the Jews and is now perfectly set out in 
the New Law of the Gospel. The New Law is instilled in man by grace, 
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and as the natural law is innate in rational man, so the New Law is in- 
scribed in the heart of the Christian, directing him as to what he should do 
and helping him to do it: indeed as the natural law consists in reason, so 
the New Law consists chiefly in grace.** In its secondary aspect, it consists 
in precepts concerning the reception of grace by the sacraments.” These 
precepts are positive, divine law, unchangeable by man because authored by 
Gods! 

The New Law also secondarily consists in moral precepts. But these moral 
precepts are identical with the Decalogue of the Old Law," and the Deca- 
logue and its corollaries are identical with the precepts of the natural law." 
In the Decalogue and the New Law God has only made evident by revela- 
tion truths that fallible man, because of passion or ignorance, might have 
mistaken, but truths which any rightly reasoning intellect should be able 
to discover for itself.* The Decalogue contains the essence of natural law, 
ordering man to the final good, which is God, and regulating man in his 
relations with other men according to justice? The New Law simply re- 
news the precepts of the Old, and both the Old and New simply renew the 
Jaw of reason, Thus for all moral matters outside the sacraments, the natural 
Jaw of reason and the Christian law are identified. Such an identification, it 
is clear, could work in one of two directions. On the one hand, any act 
prohibited by the Christian tradition could be treated as if it were evil by 
mature, not by positive law. On the other hand, any act not naturally 
demonstrable as evil could be considered as not prohibited by Christian 
teaching, The early scholastics tend to emphasize the first approach; the 
postmedieval  scholastics—not without exceptions—incline to measure 
‘moral demands by what is demonstrably rational, 

"This difference in emphasis was to have important secondary effects on 
the evolution of the usury prohibition. From the beginning of its develop- 
ment by the scholastics, however, the whole handling of the prohibition hung. 
оп their most general assumptions, derived from the Gospel and the Roman 
Jaw, and summed up by St. Thomas: the moral law is rational, natural, and 
founded on the intrinsic rationality and naturalness of certain acts; the moral 
aw is universal, nondispensable, unalterable, and distinct from purely human 
ordinances. These assumptions supply passion to the scholastics’ quest for a 
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а rationale for the usury rule. Where they faltered, as in the case of John 
Gerson, the rule itself was in danger. They created conflict when the rule 
was challenged by positive law and custom. Without them the scholastic 
analysis would have lacked a broad structure and a fundamental stimulus. 


2. The Right of Private Property 


"To know that the scholastics believed in natural law is not, however, to 
know that they believed private property was naturally inviolable, Yet the 
usury question is essentially а matter of the natural right of a debtor to be 
protected from the expropriation of his property by a creditor. If the scholas- 
tics had believed private property to be only a human institution, they might 
have argued that human laws by their own authority could justify the trans- 
fer of property from one person to another regardless of existing property 
ighis, 

"The curious truth is that in the canon law itself Gratian had incorporated 
а passage from St. Augustine which denied the divine or natural origin of 
private property and taught that property was a purely human convention, 
To bolster this assertion Gratian added the teaching of Plato and the Acts 
of the Apostles”? Thus the official code of the Church appeared committed 
to the naturalness of communism. 

‘The early canonists devoted themselves to minimizing this declaration, 
Rufinus and Simon of Bisiamo said that the natural law neither proscribed 
пог prescribed private property, though it indicated that common ownership 
was good. Huguccio declared that nature approved common ownership, as 
it did the personal freedom of men, but that as mere “demonstrationes,” not 
precepts, these natural indications were not binding. The real meaning of 
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Gratian's bold phrase, he asserted, was that only in necessity were all things 
naturally common. This happy explanation was repeated by John Teutonicus 
in the influential Glossa ordinaria on Gratian; * and it eventually became 
the traditional one. 

"The theologians added to the canonists explanation а connection between 
private property and original sin. Before the Fall, says William of Auxerre, 
nature indicated that property should be held commonly. After the Fall, in 
the present state of sin, nature permits private ownership. Alexander of 
Hales subscribes to the same theory, declaring a little more forcefully that 
mature now dictates private property. St. Albert the Great similarly teaches 
that private property is natural in the present fallen state. It is not, however, 
indicated by a first principle of the natural law. But it is prescribed by 
rational reflection as being for “the convenience and utility of man,” just 
a the election of rulers is also prescribed by rational reflection.” 

St. Thomas follows in the same tradition. Nature as such is indifferent 
to private ownership; the rightness of private property is not a primary 
principle of the natural law, as is the procreation of children.” Nonetheless, 
in this fallen state, rational reflection shows the necessity of private prop- 
erty." Nature does prescribe as a necessary end the preservation of peace, 
the maintenance of order, the encouragement of human industry; reason 
shows that the best way of obtaining these ends is the institution of private 
property: Private property is thus commanded by the ius gentium or the 
secondary principles of natural law. Sill, nature itself does not determine 
‘who shall own what: the determination of specific property rights is a matter 
of positive law. 

‘The scholastic defense of private property is a conditional one, expressly 
championing it only in man's fallen state and as the most rational way of 
preserving peace. But the individual's right to property in this fallen world 
is defended absolutely. Every-scholastic writer considers theft to be against 
the natural law.® Similarly, then, when the scholastics consider usury, they 
vill find it also against the natural law; like theft, it violates а 
property which natural reason has established as just and necessary 
present order. 
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з. The Idea of Justice 

Classified by the early Middle Ages as the invasion of a property right, 
usury fell within relations governed by the requirements of justice; usury 
analysis took form from the generic understanding of the nature of this 
virtue. The classification had serious consequences; usury was not to be con- 
demned merely as avaricious or uncharitable, The early Middle Ages had 
‘made this far-reaching decision to treat usury as a sin not of uncharitableness 
or avarice, but as a sin against justice. To those unfamiliar with scholastic 
theology the distinction may seem а quibble: "A sin is, after all, a sin." 
Nonetheless, there are two important practical differences between a sin of 
injustice and а sin of uncharitableness. A sin against justice entailed the 
obligation of reparation of the damage or restitution of the loss, аз a condition 
ог absol sin against charity required simply internal sorrow for 
forgiveness." Thus, as a practical matter, repentance for injustice involved 
both more hardship and more complication for the penitent, particularly if 
‘many financial transactions were concerned, than did penitence for un- 
charitableness. Secondly, the command to help one’s neighbor corporeally, 
ош of charity, was binding, under pain of mortal sin, only in certain cases, 
that is, when he was in great need and you had the means to help him, But 
the precept to do justice was binding in every case, however rich or poor the. 
parties involved. There were thus far more occasions offered in business for 
з against justice than sins against charity. Clearly then, it was enormously 
important that after а three hundred years’ development it became axiomatic 
that usury should be considered a sin against justice, rather than against 
charity. 

Similarly, it was highly important that usury was not considered merely 
turpe lucrum, “shameful gain"— gain acquired out of avarice, or by dis- 
reputable means. The taking of such gain was not considered to constitute 
а positive invasion of another's right, and although the common doctrine 
‘was that it should be given to the poor, it entailed no obligation of strict 
restitution." 

As to what was meant by justice, the early writers, treating usury under 
theft, have the general notion set forth in the Roman law that it is wrong 
to deprive a man of his property, if he is unwilling Such a seizure of an- 
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other's good is clearly enough distinguished from a sin of uncharitableness 
or avarice. The words of the Institutes of Justinian are doubtless in the 
minds of the canonists who begin the first rational analysis of usury: “Jus- 
tice is the constant and perpetual desire to give to cach one that to which 
he is entitled. . . . The following are the precepts of the law: to live honestly, 
to injure no one, and to give to each that which belongs to him." The 
essence of natural justice is here set forth; the scholastics will not improve 
upon it. The definition of an early theological writer upon usury, William 
of Auxerre, who may be taken as representative, is entirely similar: "If 
it is strictly used, justice is the virtue by which to each one is rendered 
What is his own, because it is his own." ™ 

"The notion of commutative justice proper, which consists precisely in the 
‘equality of objects given in exchange, becomes general only with the re- 
vival of Aristotle, and the repetition of his doctrine in the commentaries 
of St. Albert the Great and St. Thomas. Equality of exchange was a sharp 
and clear concept applicable especially to contracts, but the Aristotelian 
criterion really only made explicit what the earlier writers had said more 
loosely. The earlier writers as well as the later ones had seen that justice 
Was no respecter of persons, and that it was as wrong to steal or to take 
usury from a rich man as from a poor one; and, since they did not make 
the satus of the parties to a contract a test of justice, itis clear that they, 
too, had implicitly considered the equality of objects exchanged as the 
test of honesty. The conception of justice underlying the usury theory is а 
constant. 











4. The Character of Profit 


"The just is not necessarily the unprofitable. The usual definition of usury 
is "whatever is added to the principal” ® on a loan, or simply “profit from a 
loan.” The scholastics make no attempt to analyze "profit" as modern eco- 
nomics does, but the term is used in its common-sense meaning of the gain 
that is normally sought by every businessman as the reward of his industry 
and investment. For example, if a seller of wool sells wool worth 25 ducats 
for 30 ducats, the scholastics will commonly call the s-ducat increase in his 
capital “profit,” although 5 ducats may be only a fair return for his labor 
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and investment. Laurentius de Ridolfis’ definition would be accepted by all: 
“Profit is properly said to be the superabundance or increment which one 
has from a voluntary exchange beyond those goods which were one's own 
at the beginning of it." ?* 

Tt must be clearly understood that there is no scholastic opposition to. 
profit as such. It is only profit on а loan that is condemned, Every early 
writer speaks of profit gained in other contracts by laymen as а perfectly 
normal acquisition, All authors would subscribe to St. Bernardine's dictum, 
“АП usury is profit, but not all profit is usury.” St. Antoninus expresses 
the unanimous opinion when he says, “Nor is hope of profit prohibited in 
contracts; rather it is commonly present." ?* It must not be supposed, then, 
that the scholastics held that businessmen must always act out of principally 
charitable motives, nor that principal hope of profit in all contracts was 
considered sinful. Only in a loan and in fictitious disguises of a loan was 
the seeking of profit considered immoral. 


5. The Criterion of Intention 

It is axiomatic in scholastic theology that the intention to perform a sinful 
act, even though not executed, is a sin in itself. That mental usury was a 
sin, and that “hope makes the usurer" were common doctrines taught by 
everyone." The intention to profit from a loan was as sinful as profiting in 
fact; no contractual disguise of the loan and no absence of an express con- 
tractual provision for the payment of usury freed from guilt the man who 
desired the usury in his heart. In particular, a special emphasis was placed 
‘on intention by the text, “Lend freely, hoping for nothing thereby,” and 
its interpretation given by Urban Ш in Conzuluit. There was also reason for 
supposing that if a man preferred to lend rather than to invest his money 
їп other businesses, he did so because lending gave him more than other 
businesses would, and it could be inferred from his preference that he sought 
profit on a loan, or usury. But starting from an axiomatic principle on in- 
tention, a Gospel text emphasizing it, and a reasonable presumption, the 
carly scholastics—as later theologians were to recognize—employed the 
criterion of intention in a far wider sense than the doctrine itself demanded. 
In the less critical, early period, “intention to gain from a loan" was so. 
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used that the only loans recognized as licit were those made from charity 
ог under compulsion, The presence of objectively valid titles to compensa- 
tion beyond the principal was held not to justify a man taking the com- 
pensation if he had loaned principally to get it. The hope of even this lawful 
‘compensation was consistently construed as a sinful intention to profit. The 
“intention to gain vitiated the objective titles to interest. In case after case, 
and author after author down to 1500, we shall find this principle domi- 
nant," St, Raymond expresses what is common to all: “One ought to lend 
to one's needy neighbor only for God and principally from charity.” "* 
This emphasis on intention was deepened yet further by two favorite com- 
parisons of the scholastics. As early as 1210 William of Auxerre, saying 
"that a usurious will makes the usurer,” compared the sin of usury to the 
зіп of lust which might be committed by unlawful desire alone. St. An- 
toninus stated another popular comparison as follows: “Just as the prin- 
cipal hope and intention of temporal benefits leads to spiritual simony . . « 
so also in a loan the principal intention of profit leads to usury. . .."" These 
analogies were dangerous in that they compared sins which depended 
largely on subjective factors with a matter where the determination of 
lawfulness consisted peculiarly in a consideration of the objective components 
of an act. Simony, for example, is committed by a man who intends gain 
from a spiritual office, and the sin is committed whether or not some other 
objective title to gain exists, if the man seeks gain by virtue of his office, 
In contrast, the sin of injustice in contracts is committed only by one рану 
effecting an objective inequality in an exchange ог intending to effect this 
inequality. It would not, according to the natural law, be a sin if a man 
sought profit from a loan, if there was an objective title to the profit other 
than the loan itself, and if he did not specifically intend to commit an injus- 
tice” The early scholastics, however, argued that as it is always sinful to 
intend to gain from a spiritual office, so also it is always sinful to intend to 
gain from a loan. The critesion-of intention was thus reaffirmed as the great 
Aide faethe practica application, of the вазу prohibition, The. definition 
of usury as “whatever is added to the principal,” combined with the use of | 
on of intention, to the doctrine that no loan might ever 
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6. The Distinction between Personal Responsibility 
and Social Accountability 
The Third Lateran Council had excommunicated manifest usurers— 
‘commonly understood to mean men who had been convicted in a court of 
taking usury, or who were “notorious by fact” by publicly setting themselves 
up to lend money at a profit?" Since judicial prosecutions, whether ecclesi 
astical or lay, were almost never directed except at declared moneylenders,** 
the canon had the practical effect of excommunicating only the professional 
Tenders who made usury their business. These professional moneylenders 
were regularly pawnbrokers who made loans for consumption purposes to 
the poor at high rates: their usual charge was 434 per cent per annum." 
According to the scholastic authorities, they might be tolerated by the State 
as a necessary evil, but not approved or encouraged." Some states seem to 
have gone beyond giving simple permission and positively licensed these 
moneylenders and participated in their profits through heavy license-fees."* 
After the Council of Vienne in 1317, such compensation of the rulers of the 
State brought excommunication upon them, too; but this penalty does not 
seem to have been an effective deterrent. In the Low Countries, which may 
be taken as typical, the public usurers were under the special protection of 
the prince, and the State directed its chief efforts in this field toward elim- 
inating the competition of unlicensed usurers Occasionally, in waves of 
reform, the public usurers might be raided or suppressed, much like licensed 
gamblers today; but they were always found necessary and they always 
reappeared ™ 
"The men who were public usurers were usually either Jews or lombards? 














M Innocent IV, Apparatur mper quisque R. Nugent, Regulation of the Small Lown 
liros decretalium (Seanburg, 1478), Verg; Baines (New York, 1935), рр. 248-265, 
ошон, Summa, V, De nin, 10; St As. — "See Joanney Andreas, Vi, De reguli 





tosiqus, Summa, 3:24:49. 

“Gave Bigwond, Le régime juridique er 
deomonigre dn commerce de Fargent, (Bron 
tel, 1921), 1, 368-555. 

“sHigwood, 1, 433: Raymond de Roover, 
Money, Ranking and Creda in Medical 
Bruger (Cambridge, Mas, 1948), р. 135. 
Armand Sapori, Smdi di morse рвота 
medievale (Florence, 1947), p. 108, spore 
that fourteenthcemtary Нотише uurers 
charged уо per cent. Forty-three амаа Е 
per cent bs not а remarkably high rate for 
the soulloss business. Most modera Ameri. 
‘an companies in the тоз charged Between 
3o and 42 per cent see 1. N. Robinson and 





жез, “Decatur,” 17: St Bernadine, yas 
Alexander de Neva, Consilia conma Judaeot 
Постот (Frankfort, 1478), Conslium Il, 
ESO P MM 
le Roover, рр. 100-103: Вірно, 
1, ззёй. For the decre of Vienne, ee Council 
‘of Vienne, Canon 15, in Hefele, VI, Part a, 
ай бгз. 
Веной, fos. 
De Roover, р. 136. 
Henri Pirenne, Economie and Social Hite 
tory of Medieval Europe, tans. 1, E, Clegg 
(New York эу), тр. тургид The proper 
soon “Lombant™ seems to have become the 


‘cmon эшо “lombari,” a tum дейри 





THE PHILOSOPHICAL FRAMEWORK as 


‘The Jews were, of course, unaffected by excommunication, but according to 
the Fourth Lateran Council, they were to be boycotted commercially by 
Christians and were to be held to make up to the Church the taxes on Chris- 
Чап properties which had соте into their possession through usury 
‘These provisions do not seem to have been much followed. Yet the traffic 
of the Jews was never considered permissible, as some modern economic his- 
torians seem to think, “because they were damned anyway," ® but was 
universally deplored by the theologians as immoral and unnatural.” The 
Jews, however, not believing themselves bound by the canon law, felt free 
to enter the business, and did so because few Christians would openly com- 
pete with them. 

One-group of Christians were an exception to the general Christian 
avoidance of open usury. These were the lombards, men chiefly from the hill 
towns of northern Taly, such as Asti and Chieri. They spread throughout 
Europe even more successfully than the Jews, and for some unaccountable 
reason, showed a strange insensitivity to ecclesiastical and social censure* 
Both lombards and Jews and other open moneylenders were gencrally hated 
by the poor Whom they exploited and considered social outcasts by the rest 
oÉ the community" The social distinction followed the theological one of 
manifest usurers. 

Some historians, imbued with a highly materialistic view, have remarked 
the absence of external force against many usurious practices and the re- 
striction of the ecclesiastical and social penalties ко manifest usurers, and 
have concluded that the usury prohibition might easily have been evaded.** 
‘They have pointed out the many contractual disguises by which usury could 
be cloaked, ал опе eminent historian has gone so far as to compare the 
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usury prohibition to the Volstead Act, which was impossible of literal en- 
Torcement and simply existed as а threat over the heads of those engaged 
in the prohibited business?” Süch а view considers only the legal and social 
barriers to usury. The usury law was primarily a spiritual matter, and if 
the Church hoped that society and the State would endeavor to suppress 
public usury, still she relied on spiritual means for its real control, The. 
theologians knew as well as the economic historians that a thousand dis- 
guises for usury existed, yet the Church chose to use the extreme spiritual 
penalty only against flagrant violation. But all hidden usury was still a 
mortal sin, and the ultimate punishment of damnation still awaited all 
hidden usurers. И lers the genuinely religious attitude of probably 
the majority of medieval men, it-is- not then. very. realistic to say that the. 
usury prohibition was meaningless because it was rarely enforced thoroughly 
by public authority, and the thousand exasions of it could never be checked. 
‘As medieval men knew well, they could sin in this life without the State 
being able to punish them, but they damned themselves for eternity. The 
real force of the usury law lay in its hold on men's souls, and there no eva- 
sion was possible. The prohibition may have been commonly evaded in 
business practice, and economic historians, looking only on the economic re- 
sults, may conclude that it was therefore economically ineffective, But even 
if the prohibition did not have complete economic effectiveness, one should 
mot infer that it was without practical results. Even when it did not affect 
commercial practice, it did affect the spiritual state of businessmen, and 
who will say that there is по meaning to the salvation or damnation of a 
man? Though businessmen might go on making money by hidden usury, 
so that the prohibition remained impotent in business, yet these men were 
guilty of sin if they knew they were engaged in illicit work, Though the 
number of manifest usurers were few, the number of hidden usurers might 
be many; it is in terms of the later that the full extent of the usury pro- 
hibition must be measured. The Church taught that intention to gain from 


а loan was mortal sin; as long as this sinful intention was held in a man's 
heart, whatever form his contract took, he knew that he was outside the 
state of grace? _ гч 











Conclusion 
Distinguishing between a revealed divine law, a rational natural law 
| which coincided with the divine law in moral matters, and positive human 
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law, the scholastics set up a structure in which the usury rule might be 

studied, explained and limited. Their deep desire to harmonize the types of 

law, their strong belief in orderly, universal rules, encouraged a rationalitic 
evaluation of the purpose of the prohibition. Th. 
ight of private 






against his will. True, this requirement of justice did not prohibit a business- 
man from making a profit in exchanging property; but, for reasons to be 
explored, it did prohibit profit on loans. Moreover, as intention to do in- 
justice is as sinful as the unjust act, intent to profit on a loan was accounted 
sinful, The criterion of intention shifted the test from the objective equality 
of the property exchanged to the state of mind of the lender. It provided an 
effective spiritual control to which public social controls were only а sup- 
plement in notorious cases. The use made of it was not entirely consistent 
with the basic conception of the nature of justice. Yet, for the first period, 
1150 to 1450, these fundamental notions of law, property, justice, and inten- 
tion furnished the general shape of the scholastic doctrine on usury. 


CHAPTER ш 


A NATURALLAW CASE AGAINST USURY 


The positive ecclesiastical rulings set the framework; the common ele- 
ments of scholastic philosophy provided the terms of the discourse. Within 
this framework and with these terms, the scholastics undertook a rational 
development of a case against usury. In this development three stages are 
discernible: a beginning where the most rudimentary and legalistic argu- 
ments suffice; a period of maturity represented by the fundamental formu- 
lations of St. Thomas Aquinas; and a third period in which the now tradi- 
tional arguments are reviewed and used by a host of economic moralists, 


EARLY RATIONALIZATIONS 


1. The Palea Ejiciens 


We have said that the early ecclesiastical treatment of usury contains no 
attempt to attack usury on grounds of natural law alone, but that the 
magisterium simply decides that usury is wrong by its own authority. There 
is, however, one important exception to this statemént, This is the palea. 
Ejiciens, а work apparently of fifth-century origin, erroneously attributed 
to St, John Chrysostom, and incorporated in Gratian about 1180, when it 
thus became a part of the law of the Church? It is of such immense influ- 
ence that the portions of it dealing with usury should be considered in full: 


Of all merchants, the most cursed is the usurer, for he sells a good given by 
God, not acquired as a merchant acquires his goods from meni and after the 
usury he resccks his own good, taking both his own good and the good of the 
other, A merchant, however, does not reseck the good he has sold. One will 
object: Ts not he who rents a field to receive the fruits or a house to get an income 
similar to him who lends his money at usury? Certainly not. First, because 

is only meant to be used in purchasing, Secondly, because one having a feld by 
farming receives fruit from it; one having a house has the use of inhabiting it. 
Therefore, he who rents а field or house is seen to give what is his own use and 
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to receive money, and in a certain manner it seems as if he exchanged gain for 
gain. But from money which is stored up you take no use. Thirdly, a field or a 


house deteriorates in use. Money, however, when it is lent, is neither diminished 
nor deteriorated? 


Tn this crowded and confused statement are contained, at least in potency, 
many of the arguments to be used by later scholastics: the usurer sells what 
is God's by which is presumably meant time; the usurer takes another man's 
‘work; money is intended for consumption; money is technically fruitless 
and useless; money does not deteriorate? These arguments run into each 
other and are not distinguished or developed, but their significance should 
mot be underestimated. In an investigation that was ruled by authority, 
every scholastic found here, ready at hand, in the canon law itself, a supply 
of arguments showing the unnaturalness of usury. This text also establishes 
officially that rents for profit are in a fundamentally different moral category 
from loans for profit. 


2. The Roman-Law Concept of the Mutuum | 


Outside the official canons and compilations, the commentators upon them 
Were beginning a rational explanation of the usury law. Since the beginning 
of the twelfth century, the study of Roman law had been pursued at Bologna; 
and although the civilians made no real exploration of the usury question up. 
to the fourteenth century. the Bolognese school of canonists began to 
correlate Roman law and the usury problem. Paucapalea, commenting on 
Gratian's section on usury in about 1165, paraphrased the Digest’ definition 
ofa loan: 

A loan [motuum] is socalled from this, that mine [meum] becomes yours 
[tuum]. That is a loan which, consisting in a quantity, îs offered by me, while 
from you 1 shall receive back only as much of the same kind? 


"Thus for the first time, there is introduced a technical legal definition of 
the contract in which usury occurs, and an important etymological pun is 
‘mentioned. Paucapalea, however, made no deductions from the concept, 
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Deductions were drawn by Simon of Bismiano in 1179" and repeated 
more amply in 1187 by Huguccio, the greatest commentator of the early 
Bolognese school. The Roman law had known two parallel gratuitous con- 
tracts and two parallel onerous contracts: the commodatum by which a 
good was freely transferred as to its use, and the mutuum by which a good 
was freely and temporarily transferred as to its ownership; the locatio, in 
which the commodatum was replaced by a charge for the use, and the 
Joenus, in which by an added, positive stipulation a premium was charged 
for the loan." Huguccio's chief point is that to charge for a commodatum 
merely changes the nature of the contract, but does not render it unjust, But 
to charge for a mutuum is usury and wrong. His reasoning is that in a 
locatio, the lessor retains ownership and so charges for the use of his own 
good; but in a mutuum, ownership is transferred, and the lender charges 
for the use of a good which he no longer possesses. In the loan, mine has 
become yours, and all 1 may expect back is what 1 gave, The Roman-law 
concession that a positive agreement to pay interest may be added to the 
loan contract is rejected." Thus, while its definition of mutuum forms the 
basis of the argument, the Roman law is employed selectively: only those 
of its concepts which support the usury prohibition are used. 

‘Two other basic elements of the Roman mutuum are brought forward in 
the Glossa ordinaria upon Gratian. The Roman law said that the matter of 
loans was goods consisting in number, weight, or measure, that is, goods 
which were fungibles; since 














by giving them we contract a credit; for they can be repaid by being returned 

in their species rather than individually; and in other goods we cannot contract 

‘cet because one of these cannot be repaid for another, if the creditori un- 
ling. 


‘The law also declared that the peril of the loaned good stood to the borrower, 
and that he remained obliged to return a similar good, though the loaned 
object perished by fire or shipwreck. The Gloss, which of course is of great 
importance as the standard commentary upon Gratian, follows the Roman 
law literally. In the transfer of a fungible good, it says, ownership is trans- 
ferred and a loan contracted upon which it is illicit to profit; whereas in the 
temporary transfer of a horse or house, ownership is retained and profit 
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in the loan, the peril of the good is borne by the borrower, “whence it is un- 
fitting that by the title of that good he should be more oppressed"; whereas 
the horse or house stand at the peril of the lessor, and so he may charge 
for them. The notion of risk becomes even more important as a criterion, 
when the Gloss adds that one may licitly “sell the use of money" if he re- 
tains the peril of the money sold." Although the expression “sell the use of 
money" will be considered unfortunate in later times, the actual permission 
granted here will be reaffirmed by every scholastic writer who speaks of 
money rented ad pompam. In such a contract, also derived from the Roman 
law," money was transferred to a bailee for the specific purpose of display so 
that he might impress others with his wealth. The money was not consumed, 
but used, and the charge was for its use. The Glos? treatment here seems 
to assume that the fundamental distinction between this contract and a loan 
is the incidence of risk? 





3. Pioneer Theologians 
Robert of Courgon (d. 1219) 


Among the first medieval theologians, as distinct from canonists to under- 
take a natural-law discussion of usury is Robert of Courgon, canon of Noyon 
at Paris in 1195, cardinal and papal legate at the Council of Paris in 1213, 
director of the Crusade against the Albigensians in 1214, and author of the 
first constitution of the University of Paris in 1215—an active, able, and 
presumably well-informed churchman.!* 

In his Penitential, designed for the use of confessors and written about 
1202, Courgon discusses usury at length. He finds it universally infecting 
society, protected and indulged in by princes and ecclesiastics alike, and 
condemns it for reasons we have seen before. A man "led by cupidity" ob- 
jects that, since profit is allowed on leases, "why similarly can 1 not grant 
‘my money so that 1 receive some remuneration, since my money is equally 
necessary to me as my horse or house?” Courgon answers chiefly with the 
citation of the Gospel prohibition, but he continues, 
and we distinguish between a lease and a loan, because a rented thing docs not 
pass into the ownership of the one receiving й, but remains the thing of him 
‘who rents, It is necessary that the whole peril of the thing remain with the lessor, 
thing remains whole. ... But itis not so in a loan. For a loan is so 
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for a thing which is mine, receive something, because nothing is due you from my 
КУШ 


Here the Roman-law arguments on the passage of ownership and peril аге 
decisive, while the reference to a rented good remaining whole hints at an 
argument which St, Thomas will develop most powerfully. 


William of Auxerre (1160-1229) 


А theologian of whom little is known except that he was deacon of 
Beauvais, William of Auxerre wrote between 1210 and 1220 а commentary 
upon the Sentences of Peter Lombard that was to be of considerable popu- 
larity throughout the thirteenth century and was known affectionately as a 
Summa aurea. Probably no scholastic writer on usury before St, Thomas 
is as influential as he is. Usury, William says, is "the will of acquiring some- 
thing through a loan beyond the principal.” Why, he asks, does the Church. 
proceed against it more implacably than against other vices? His first an- 
wer, not very clear, states that it is because usury hurts piety, which asimi- 
lates one to God. His second answer is that it is because usury is in se and 
secundum se a sin, yet men pursue this intrinsically vicious traffic "as if 
it were a business and a way of living.” Hence, there is a particular need 
to repress such a monstrous vice which is practiced constantly and without 
cessation, That usury is a sin both in itself and according to its nature is 
developed by a comparison of the taking of usury to killing. Killing may 
sometimes be licit, if done under proper authority, because it is sinful only 
in se, Usury can never be licit. Even God cannot order an act which is sinful 
secundum se; for this would be to violate the natural law." William's teach- 
ing on the innate, invariable sinfulness of usury becomes common among 
the theologians, Even more importantly, his argument here is the first in- 
Aluential and direct declaration that usury is against the natural law. 

William also states that usury is against justice, because it is against the 
precept of helping one’s neighbor in necessity—an answer seemingly con- 
fusing the precepts of justice and charity. With а somewhat similar con- 
fusion, he says usury is against the natural law because it is against the 
precept “Whatever you wish men to do to you, do you to them.” But in 
answering objections, he returns to the Roman-law argument which tries to 
show the strict injustice of usury. The objection is made that as one can rent 
horses, houses, vases "for profit,” then "much more is it licit to give money 
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at usury because it is more useful.” William replies that money may be 
rented as a house is rented, for “it is just," where ownership is not trans- 
ferred, that the owner profit from his own thing. But “in a loan ownership 
is transferred; for a mutuum is quasi de meo tuum.” ** The objection is then. 
made that a borrower is happy to find a usurer who charges “very light 
usury,” and that he gladly pays this small sum; therefore, such usury can- 
not be theft, William answers that the borrower is conditionally willing to 
pay this sum in preference to paying a larger sum; but that, absolutely 
speaking, he is unwilling to pay any sum for a loan, Consequently, his money 
is taken from him against his absolute will, This distinction between condi- 
tional and absolute will in the payment of usury becomes standard among 
the theologians." 

Auxerre also points out that the precise words used do not affect the 
‘moral character of the contract. If a man says he sells or rents money, but in 
fact transfers ownership, he contracts a loan, in which usury may occur. 
Again, he declares: 





"This argument does not hold, “Where there is no loan, there is no usury"; 

» « for others are indirectly usurers, to wit, those who in fraud of the precept 
change the contract and intend to acquire the same thing which they would 
acquire through a loan” 


Ла discussing the usuriousness of higher prices in credit sales, he develops 
an argument stated but undeveloped by earlier writers. “It is proper to the 
usurers," he says, “to sell time,” The reason that he finds it necessary to use 
this argument in the special case of credit sales is clear: the form of these 
transactions does not give any place for the standard argument based on 
the Roman-law concept of the mutuum. А new argument has to be con- 
structed to defend the usury prohibition rationally in this application; and 
the objection to the selling of time is produced. William amplifies it as fol- 
lows, again emphasizing the natural law: 


He [the ишег] also acts against the universal natural law, because he sells 
time, which is common to all creatures. Augustine says . . . each creature is 
compelled to give himself; the sun is compelled to give itself to illuminate; si 
larly the earth is compelled to give whatever it can, and similarly the water. 
Nothing, however, so naturally gives itself as time: willy-nilly things have time. 
Because, therefore, the usurer sells what necessarily belongs to all creatures gen- 
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erally he injures ай creatures, even the stones; whence if men were silent against 
the usurers the stones would cry ош, if they could; and this is опе reason why 
the Church so pursues the usurers. Whence especially against them God says, 
“When I shall take up the time, that i, when time will be зо in My hand that 
a usurer cannot sell it, then Twill judge justly.” #1 


Although few authors will so stress the metaphysical tendency of all creatures 
to give of their being, the argument based on the sale of time will hence- 
forth be the standard objection to higher prices for credit sales. 

William of Auxerre, then, makes five major contributions to the discussion 
of usury: he declares that usury is against the nan teaches that it 
qvi yc eme ener 
and conditional voluntariness of the debtor; gives a general rule for detecting 
frauds on the usury laws; and produces a new argument on the sinfulness 
of selling time. Each proposition will become incorporated in the general 
medieval teaching on usury. 











4 The Theologians of the New Orders 


As the thirteenth century develops, the intellectual life of the Church 
develops too, fostered particularly by the intensive study of theology en- 
couraged by the two great new orders, the Dominicans and the Franciscans, 
‘The new ferment in theology, however, at first adds surprisingly little to the 
analysis of usury; and, except for the advent of Aristotle on the scholastic 
scene, the arguments concerning usury are stale repetitions, Yet that threa 
bare arguments found acceptance has significance; the effect of Aristotle is 
important; and the distinguished theologians of the new orders, as will be 
seen in later chapters, have views on other aspects of the theory of credit 
which are influential. 








St. Raymond of Pennaforte (1180-1278) 

Closely associated with the administration of the Church, St. Raymond 
was the secretary of Gregory IX from 1230 to 1237 and was then elected 
general of the Dominican order. At Gregory's direction he made the monu- 
mental compilation of the decretals, which, with Gratian, formed the basis 
of the canon law Thus be acquired his chief fame as а canonist, and 
he is the patron saint of canonists. His principal original work, however, the 
Summa casuum conscientiae, written about 1236, is intended as a theological 
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guide for confessors. St. Raymond's position at the center of the Church at 
a time when the usury rule was facing a developing Italian commerce makes 
him an authority from whom much might be expected, But his contribution 
to the argumentation against usury is disappointing. He makes no attempt 
to demonstrate its wrongness on naturablaw grounds; at best one can infer 
his thoughts from his citation of Ejiciens as offering the controlling distinc- 
tions between a loan and a lease* 


Alexander of Hales (1165-1245) 


One of the few English writers on usury, Alexander of Hales came from 
Gloucester, studied and taught theology at Paris, and, already a celebrated 
profesor, entered the Franciscan order in 123124 His great work, the 
Summa theologica, has nothing original to say on the nature of usury, 
Alexander is heavily influenced by William of Auxerre, and most of what 
һе does not take from bim he takes from a less well-known brother of his 
order, John of Rupella?* He relies principally on the argument based on 
the Romar-law concept of the mutuum and the lender's transfer of owner- 
ship and risk, stating that it is “against the natural law" to take a benefit 
from what is not one's own, and he cites the other arguments of Ejiciens2* 


St, Albert the Great (1206-1280) 


‘The great Dominican teacher of Cologne and Paris, master of St. Thomas 
Aquinas, preacher of the Crusade in Germany, lecturer at the papal court, 
Bishop of Ratisbon, St. Albert was among the most influential authorities 
on philosophy and science throughout the Middle Ages He is particularly 
distinguished for laying the foundations for a revival of Aristotelianism and 
in being the first scholastic theologian to work to make Aristotle's teachings 
generally known; his introduction of Aristotelianism into the argumentation 
against usury is his chief distinction in the history of usury theory. 

St. Albert makes а case of his own against usury, which we should con- 
sider, in In Lucam and in his Commentarius super libros sententiarum. In 
commenting on Luke 6:35, he teaches that usury is a sin of avarice, against 
charity, because the usurer without labor, suffering, or fear gathers riches 
to himself from the labor, suffering, and vicissitudes of his neighbor. Here 
both the acquisition of riskless profit and the exploitation of a neighbor's 
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need scem to offer grounds for condemnation. It is worth noting, though, 
that St. Albert supposes the money loaned to such a needy neighbor will 
not be consumed by him, but "converted to licit profit through business.” 
His objection is that the neighbor will have to work for his profit and may 

* In commenting 


not make it, while the usurer is theoretically certain of hi 
'ntences, St. Albert gives the traditional opi 





certain sale of a utility for a time,” is distinct from а loan in that the 
same object must be restored. But the argument of Ejiciens, that a lease or 
bailment is distinguished by its object deteriorating in use, is criticized: St. 
Albert sensibly objects that this distinction is not found in all leases or bail- 
ments, for example, in a bailment of money ad pompam This slight cor- 
rection of Ejiciens is his one personal contribution to usury theory. 

Much more important is the fact that through St. Albert's commentaries 
‘on the Ethics and the Polities, Aristotle first formally enters scholastic thought 
on usury. It is difficult to know how completely the saint agrees with the 
Aristotelian doctrines, since he warns against accepting the views set out in 
the commentary, which aims merely to elucidate Aristote, as his own" In 
any event, Aristotle's ideas now beat upon the intellectual world, and their 
significance for scholastic thought must be appreciated. 

In the Ethics, Aristotle explains that money has been instituted as the 
measure by which the values of diverse real goods may be equated wi 
each other. Money is also, he says, a “guarantor of future necessities 
but he does not emphasize this function. Further, he teaches, money is 
instituted by positive law. It has по natural value, but its value is what it is 
legally determined to be. Nothing is said on usury * 

In the Politics, Aristotle discusses two kinds of wealth-getting: “the eco- 
nomic" and “the acquisitive." "The economic is part of the management of 
а household.” It is the obtaining of the natural goods necessary to live well 
and has a natural limit in the natural needs of man. Natural needs led to 
‘natural barter and then to the introduction by law of money as the measure 
of such exchanges. But once money had been introduced, “the other art of 
wealth-getting, retail trade, arose.” Exchanges are now made not to satisfy 
simple natural needs, but to make money. There is no natural limit to the 
desire for money, but as man’s desires are unlimited, so he seeks infinite 
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wealth. Accumulation of money becomes his end, and he unnaturally sub- 


ordinates other faculties and arts to the attainment of wealth. Even in itself 
retail trade for money is unnatural; for its end, the acquirement of money, 
is unnatural; and moreover, in it men seek to gain at the expense of cach 
other. But of all kinds of trade, the most unnatural and most justly hated 
is usury. Usury not only seeks an unnatural end, but misuses money itself; 
"for money was intended to be used in exchange, not to increase at usury.” 
Usury is the unnatural breeding of money from money. Aristotle's ob- 
jections to usury are thus finalistic, based on the alleged purpose of money 
and more broadly on the alleged purpose of retail trade. It is clear that the 
objection to usury is only a particular objection based on a larger opposition 
to all pecuniary gain from commercial transactions. 

By а happy, or unhappy, fault, however, William of Moerbeke in the 
translation of the Polities available to St. Albert and St. Thomas, rendered 
aruis the term for retail trade, as “campsoria,” a term with the specific 
meaning of moncy changing? Thus instead of being presented with a con- 
demnation of all retail trade, which medieval Christian theologians would 
not have accepted, the early scholastics found in Aristotle only a condemna- 
tion of traffic in money; and themselves already suspicious of the campsores, 
they found this highly natural. Aristotle's case against usury, which rests 
largely on his case against all trade, is accepted by St. Albert and St. Thomas 
as simply a case against those who make money from money, a specialized 
and suspect group. 


St, Bonaventure (1221-1274) 


Yet another authority on usury, apparently qualified both by theological 
preéminence and administrative experience, is St. Bonaventure" He had 
been the pupil of Alexander of Hales at Paris and the contemporary and 
friend of St. Thomas Aquinas when he taught theology at Paris from 1237 
to 1257. He was general of the Franciscan order for over twenty-five years, 
the advisor of several popes, and a cardinal in 1273. He treats of usury in. 
his commentary on the Sentences, his commentary on Luke, and his com- 
mentary on the precepts of the New Law. 

t. Bonaventure says that some believe that usury is evil because prohibited, 
whereas їп fact it is prohibited because evil. In one breathless statement he 
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then runs together the three arguments that in a loan mine became yours; 
that the borrower's industry is his own; and that time cannot be sold. Usury 
is accordingly a “perversion of order.” He adds that money does not deteri- 
orate in use. Elsewhere, be gives a paraphrase of Ejiciens. He also says 
the usurer sells what he is held to do by a divine precept, to wit, the helping 
of his needy neighbor. That the neighbor makes a profit with the use of the 
loaned money he considers immaterial to the justice of the contract. 

Like the other theologians of the new orders, St. Bonaventure clearly has 
added nothing new to the discussion of usury. The introduction of Aristotle 
is the one substantial addition made to the usury theory by this company 
of distinguished authors. The Roman-law argument remains dominant. 


5. Two Classical Canonists 


‘The distinction between a scholastic canonist and a scholastic theologian 
may seem trifling. Each was a servant of the Church; each was guided by 
the teaching of the Gospel, the natural law, and the canons. Yet the observer 
will note differences in their approach to usury that seem best accounted 
for in terms of their different roles. The canonists were concerned mainly 
with solutions valid for the external forum of the Church; they were con- 
Sentrating on the administration of the law. The theologians were focusing 
ly on the confessional. Moreover, the canonists, fitting their commen- 
is t specific canons, made no comprehensive effort to reconcile the 
canons or to produce a synthesis. The theologians are at once more system- 
atic, more logical, and often more severe. В 

At the very time that the theologians were repeating the old arguments 
to prove the injustice of usury, while Aristode offered new support to their 
proofs, two eminent canonists, whose opinions were to carry much weight 
in canon law, attempted a revolutionary departure from the tradition of 
the past two hundred years. These canonists were Pope Innocent ТУ and his 
friend, Cardinal Hostiensis. 

Sinibaldus Fliscus was a native of the great port of Genoa. A student of 
both the canon and the civil laws, he was made cardinal in 1227 and was 
elected pope as Innocent IV in 1243. His Apparatus super libros decretalium 
was completed only after his election to the papacy, but was intended to be 
simply the commentary of a private doctor?" A famous statesman, Pope 
Innocent seems admirably suited to discuss usury through his administrative 
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and judicial experience. His qualifications are equalled by Henry of Susa, 
Cardinal Hostiensis. Hostiensis had taken his doctorate in Roman law at 
Bologna and studied canon law at Paris. He visited England and in 1244 
was sent back as ambassador from Henry Ш of England to Pope Innocent 
ТУ, In the same year he was made a bishop. In 1261 he became a cardinal 
and archbishop of Ostia. His Summa was written between 1250 and 1261, 
and he worked on his Commentaria super libros decretalium until his death 
in 1270, He is falsely accused by Matthew of Paris of embezzling money 
from Henry III; the accusation at least testifies to his reputation for financial 
acumen" He was an exceptionally well-traveled and well-educated prelate, 
and his and Innocent's opinions on usury reflect an understanding of the 
issues much more acute than that of the famous theologians of the new 
orders. 

Innocent offers no comment on the old arguments, but ignoring them 
completely in his formal proof of the wrongness of usury, develops entirely 
new arguments of his own that show usury to be a social evil, but in no 
way suggest its injustice. He says frankly that usury is prohibited because 
of the evil consequences that follow from its practice. If usury were per- 
mitted, all rich persons would rather put their money safely in a usurious 
loan than invest in agriculture. Only the poor would be left to do the 6 
ing and then they would not possess the animals and tools with which to 
farm, Famine would result Innocent’s argument, it might be added, may 
seem naive or exaggerated at first, but the experiences of agricultural com- 
munities, such as ancient Greece or China throughout most of its history, 
offer considerable corroboration.“ 

Two lesser arguments are also given. Usury results in poverty for the 
debtor, if it is taken over a long period, and poverty is dangerous to the 
soul. Also the taking of usury stimulates a spirit of avarice, for, Innocent 
quotes, "where your treasure is there will be your heart also,” None of 
the arguments seem to prove that usury is always and inherently a sin, 
and Innocent even says there perhaps could be found a case in which the 
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natural law would not prohibit usury; yet, unwilling to relax the univer- 
sal force of the law, he adds that the general danger of the evils that would 
usually follow would bar the admission of the exceptional case, Moreover, 
he declares that some say, “and perhaps not badly,” that usury is in every 
case prohibited "by natural instinct,” because usury is always against the 
charity by which we are bound to help our neighbors: 

Elsewhere, and as incidental observations, Innocent mentions that money 
bears no fruit and that the usurer sells time which is common to all? But 
he does not use these old arguments as part of his formal case against usury, 
and it is dificult to believe that he attaches great weight to them. His main 
effort has been to show the uncharitableness, not the injustice of usury; not 
‘once does he even say that usury is unjust, His whole attitude is a startling 
departure from the tradition of the hundred years behind him. 

‘The influence of Innocent on the interesting evolution of Hostiensis is 
clear. In his Summa, Hostiensis chief reason against usury is the old one 
that ownership of a loan has passed to the debtor. He adds to this, however, 
а new argument, that “there is no use of a loaned good without its consump- 
tion." ^! But he does not develop this thought, and its decisive presentation. 
must await St. Thomas Aquinas. At the same time, he boldly attacks an. 
argument which ever since Huguecio had been a favorite of the commen- 
tators, namely, that a lease was licit and а loan illicit, because in one the 
peril was borne by the owner, in the other by the borrower. Risk, 
is not a factor. His reason is that by the criterion of risk the Joenus nauticum. 
condemned by the decretal Neviganti would be licit: We shall discuss this 
‘ease in detail later. Here it is sufficient to note that Hostiensis has strong 
grounds for his interpretation and on these grounds strikes vigorously at an 
essential argument of the early tradition. 

By the time of the Commentaria super libros decretalium, Hostiensis has 
been completely converted to the arguments of Innocent. He mentions some 
of his own old reasons, but goes on to cite the Pope verbatim, * and in so 
doing seems implicitly to agree that usury is a sin of uncharitableness or 
avarice, or is a social evil, but is not against justice. This mature abandon- 
ment of the old grounds is especially significant. When two such highly 
placed authorities as the Pope and this favored cardinal tacitly abandon the 
contention that usury was against natural justice, one is certainly tempted to 
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speculate that the Roman curia and its canonists might have considered а 
general revision of the usury theory. But if this were contemplated, no more 
‘was heard of it, and while the canonists hesitated, the theologians continued 
to maintain steadfastly that usury was im se and secundum se а sin. 


ST, THOMAS AQUINAS (12257-1274): THE 
CONTROLLING FORMULATIONS 
"The life of the greatest scholastic theologian fay be summed up in a line; 
was a Dominican, a teacher at the University of Paris and various Italian 
universities, and заїйї A strong influence on his contemporaries, con- 
sulted during his lifetime by popes and kings, St. Thomas Aquinas was to 
be an even stronger influence on the intellectual life of medieval Europe 
after his death. As far as his work on usury in particular is concerned, he 
wrote no general treatise, nor did he ever analyze the contracts, other than 
а loan, in which usury might occur. Nevertheless, treatments of usury are 
scattered throughout his works, and a subject of such interest in the Italy 
and France of his day could not help but draw his perspicacious attention. 
His acceptance and development of certain arguments on usury had а de- 
cisive influence on subsequent scholastic theory, and at the very moment 
"that Cardinal Hostiensis and Pope Innocent wavered, he established the 
"theory on formidable ground. Partly because of his general theological pre- 
eminence, partly because of the intrinsic weight of his arguments, St. Thomas 
holds a special place in the development of usury theory; and the impor- 
tance of his opinions cannot easily be exaggerated." 








t. Commentary on the Semences’ 


St. Thomas Aquinas first had occasion to treat of usury as a youthful 
commentator upon the Sentences of Peter Lombard. Here as his first and 
principal argument, he reproduces the hoary Roman-law point that in a 
is transferred. But already he is seeking in the natural 
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law for other grounds against usury. Thus he introduces a second argument, 
which he takes from Aristotle: 

АП other things from themselves have some utility; not so, however, money. 
But it is the measure of utility of other things, as is clear according to the Philoso- 
pher in the Ethics Vig. And therefore the use of money docs not have the 
measure of its utility from this money itself, but from the things which are 
measured by money according to the different persons who exchange money for 
goods. Whence to receive more money for less seems nothing other than to 
diversify the measure in giving and receiving, which manifestly contains in- 
ойу 

There are two highly interesting divergences from Aristotle here, One is 
this: while the Philosopher's text cited by St. Thomas declares that the value 
‘of money is determined by the goods for which it is exchanged, St. Thomas 
ignores this and fastens upon the statement that money is а measure, This 
will be for St. Thomas the essential definition of money; and as it is his 
custom to treat the essences of things, he will always consider money, for- 
mally, as a measure, Two consequences are thereby implied. One is that 
the goods for which money is exchanged are not considered in his analysis 
‘of money itself, In particular, changes in the supply of natural goods affect- 
ing the purchasing power of money are not considered; for such changes 
in relation to money are per accidens. They arise fortuitously and do not 
concern the formal character of the measure itself. The second consequence 
is that money, thus formally considered, is conceived as having one constant, 
fixed value — its legal face value. Like other measures, money is considered. 
independently from the things it measures, and as fixed and stable in its 
measurement, Because it is formally a stable measure, money cannot be sold, 
"This consequence leads to the second striking divergence from Aristotle, 
Aristotle had objected to usury because it was a distortion of the purpose of 
money; his objection was based on the contention that money had a fixed 
natural end. St. Thomas is entirely original in basing his objection, not on 
the final cause, but on the formal nature of money. If money is a measure, 
with a fixed value, deliberately to value it differently at different times is 
to distort unnaturally its formal character. The purchasing power of money 
may change due to fortuitous causes, such as the increase in natural goods, 
and since this is not due to the holder of money, there is no moral fault 
But the holder of money who himself sets out to produce variations in the 
value of money is guilty of diversifying the measure, This argument is St. 
‘Thomas’ own, not Aristotle's. 
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‘The concept of money set forth here is central to later usury theory. Money 
is formally nonvendible. Every later scholastic will use some form of this 
axiom.” Money is а mean between the two terms of a sale; but it can never 
itself be the term of a sale. То sell money would be to give simultaneously 
cn ашыш аны es оласан d 
“Wury prohibition that the legal sameness of money at any time be taken 
to mean formally that its value was the same at any time. Moreover, the 
thesis that only the formal character of money should be considered in de- 
termining the justice of a contract involving money was the nofessary as- 
sumption for what St. Thomas and the schools in general were tó make the 
principal argument against usury. 





2. Commentaries on. Aristotle 

In his commentaries on Aristotle proper, St. Thomas offers little that is 
original. In the Ethier, he repeats the analysis of money as а measure, and 
following Aristotle, emphasizes its positive legal character? His commentary 
on the Politics is а strictly literal one, differing only slightly from that of 
St, Albert. He follows the same error in translation, which confuses trade 
with moneyexchange, and here he repeats verbatim Aristotle's finalistic 
objection to the use of money for purposes other than exchange. This 
argument apparently pleases him personally, for he uses it again in an answer 
toan objection in the Summa theologica t 


3 The Major Argument 

St. Thomas’ chief argument against usury, however, has not yet been 
given. This is the argument on which he principally rests his case in the 
logica, in De malo, in III Quodlibetales, in In Psalmos Davidis. 
оп, in all his later work? The argument, substantially his own, runs 
as follows: 





Tn those things whose use is their consumption, the use is not other than the 
thing itself; whence to whomever is conceded the use of such things, is con- 
ceded the ownership of those things, and conversely, When therefore, someone 
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lends money under this agreement that the money be integrally restored to him, 
and further for the use of the money wishes to have a definite price, it is mani 
fest that he sells separately the use of the money and the very substance of 
money. The use of money, however, as it is sid, is not other than its substance: 
whence cither he sells that whichis not, or he sells the same shing twice, to wit, 
the money itself, whose ше is its consumption; and this is manifestly against the 
nature of natural justice." 








‘The basic concept on which this reasoning turns is that of a good "con- 
sumprible in use.” A concept implied by Ejiciens, touched on by Hostiensis, 
and mentioned in the Speculum conscientiae" it is elaborated and applied 
here for the first time with force and clarity. In part, to be sure, St. Thomas 
омез the argument to the sources just mentioned. More important, however, 
is his debt to Roman law. It is Roman law that most clearly sets forth the 
conception of goods consumptible in use, in treating of bequests of money 
and goods such as wine, oil, and grain. Such goods, the Institutes and the 
Digest declare, have no natural usufruct; their value consists in their con- 
sumption; and the State by positive authority alone determines that a usu- 
fruct be calculated on them when they are bequeathed. The notions that 
money does not naturally bear fruit and that its value is its use, are thus 
firmly implanted in the Roman law; St. Thomas can refer directly to the 
Institutes in answering objections to his argument. At the same time, the 
Roman law is used selectively by him, only to establish the agreement on 
the natural estimation of consumptibles. St. Thomas does not follow it in 
admitting the right of a positive law or a positive contract to add a quasi- 
usufruct which would not naturally exist. Не is thus entirely original in 
his use of the Roman law to show the injustice of usury. 

Moreover, though the predominantly legal background of the concept is 
clear, it is important to remark that the concept is not purely a legal one. 
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‘The old argument, based simply оп the mutuum, which St. Thomas em- 
ployed in his youth but now discards, rests on the technical fact that owner- 
ship is legally transferred in a loan; beyond citing this fact it makes no 
attempt to show why the use and ownership of the loaned good cannot 
‘both be charged for. It may have implied or intended to say what St. Thomas 
says, but it stops short at a citation of the law on loans. It remains a juristic 
quibble, The present argument appeals beyond the law to nature, and shows 
that the law is simply а formulation of the nature of things. Some goods, 
St. Thomas points out, are naturally destroyed in their use; their use and 
value are thus essentially identical with their substance. Other goods, such 
аз a house, a horse, a book, а garment, are not essentially consumed by their 
use.” A house may deteriorate through use, St. Thomas admits, but this is 
strictly per accidens. “Ic is not from the nature of inbabitation that a house 
is destroyed.” " On the other hand, it is essential to wine-drinking that the 
wine drunk be destroyed. Thus, St. Thomas reverses the old argument of 
Ejieiens that no price might be charged for money, because it did not deterio- 
rate in use, while a price might be charged for the rent of a house, because it 
did. On the contrary, says St. Thomas, the deterioration of a house is per 
accidens, but money deteriorates so completely that it disappears alto- 
gether; hence its use and substance are identical, and therefore no charge 
for its use can be made. The old argument is paradoxically inverted. St. 
‘Thomas’ case rests finally, then, on metaphysical rather than Jegal grounds. 
Teis theel distinction between accidental and essential change which forms 
the foundation of his reasoning. It is the structure of concrete beings them- 
selves which, prior to any legal classification, diversis them into con- 
sumptibles and nonconsumptibles. 

"The character of St. Thomas’ reasoning is particularly brought out by his 
acceptance of the lawfulness of the bailment of money at a profit for dis- 
play purposes. The Gloss and William of Auxerre had simply noted that 
in this contract ownership is retained by the bailor. St. Thomas more in- 
formatively remarks that here money is not used in its primary use; that is 
he implies, it is not considered a consumptible. Therefore, the value of its 
use may here be distinguished from the value of its substance. Every other 
scholastic writer accepts such a bailment of money in its secondary use as 
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mot because money is in general economically sterile, but because it 
juridically. sterile in-a loan, that usury is opposed by the scholastics. In the 
bailment contract, money is absolutely dead and unproductive. If the scholas- 
tics opposition was simply to the making of a profit from a nonfruitful good, 
they could far less admit the bailment of money ad pompam at a profit, than 
they could admit usury on a loan. But their opposition is only to profit on a 
transaction where money is formally and legally sterile, that is, where it is 
consumed in the sense of being alienated from its possessor by being spent. 
In other words, sterility is really the same as consumptübility. At times, un- 
deniably, the Aristotelian opposition to any unfruitful good breeding a 
profit seems uppermost in their minds; and it would be rash to say that 
they did not at times think of sterility as economic, not legal. But they cer- 
tainly did not maintain this position with consistency; and if we are to 
understand the complete and tranquil acceptance of the bailment ad pom- 
Фит, we can only say that following St. Thomas they took sterility as the 
‘equivalent of consumptibility. 

At the same time, however, that we remark the metaphysical foundation 
of St. Thomas’ general reasoning, a doubt may occur to us about the nature 
‘of money. Is money naturally a consumptible in first use, or is such a de- 
scription of it purely arbitrary and artificial? To answer the question, we 
must return to St. Thomas’ conception of money. Money, as we have seen, 
is formally a measure for him; its value is to be determined by its face value 
ав а measure. Now, as long as money is considered in a purely formal way 

ind without reference to the goods it can buy, it is certainly а consumptible 
in its first use. A good is consumed, in St. Thomas’ sense, if its essential 
form is altered. Money is, therefore, a consumptible because its substance 
must be changed or alienated in order to use it; and when money is alien- 
ated by the buyer, he no longer retains the same essential form, though he 
does have a good of equal worth. In the same way, when one uses wood 
for fuel its form is alienated, though one receives from its use а good of 
equivalent worth. Money, formally considered, is thus consumed, whether 
it is spent for food or factories, whether the ultimate objects purchased by 
it are consumption goods or production goods. St. Thomas’ argument covers 
both so-called consumption-loans to the poor and production-loans to busi- 
nessmen; for however the money is spent, it will be consumed in the Thom- 
istic sense.“ The appropriateness of applying the use-constimption argument 
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to money rests on the assumption that the justice of pecuniary contracts 
should be determined by considering money formally, in its narrow legal 
character and as separate from the goods it buys. 


4 A Peculiarity of St. Thoma? Treatments 


One important general characteristic of all St. Thomas’ treatments of usury 
is that he invariably considers money as the only subject-matter of usury, If 
one notes the habitual language of his contemporaries, who speak of all things 
number, weight, and measure,” as the matter of loans and usury, it 
cannot but cause surprise when we see St. Thomas so sedulously speak only 
of money. In fact his natural law arguments against usury do not cover the 
case of all fungible goods. 

Both consumptibility in use and fungibility depend initially on human 
agreement. Consumptibility in use depends on agreement as to the primary 
purpose of a commodity; fungibility requires assent to a certain standard of 
quality. The usual scholastic examples of fungibility, grain and oil, are not 
fungible unless a certain origin and certain age are first assumed. Once agree- 
ment has been reached as to use, а consumptible in first use does become a 
"natural" category, if one accepts the scholastic view that accident and form 
may be distinguished, or even if one merely distinguishes between rates of 
durability. Fungibility remains much more a matter of convention than of 
nature, It is not simply a juristic way of saying consumpübility. The stock 
scholastic examples of fungibles were also consumptibles. But one can think 
of many goods which are as fungible as grain and which are not consumptibles 
in first use: paper clips are an easy example today. Even in an age of little 
‘manufacturing, there were many such examples: swatches of cloth, lead for 
ballast, young pigs, wool for packing. The scholastics' imagination did not 
‘extend to them; or at least the scholastcs failed to consider the difficulty of 
applying the usury rule to loans of such nonconsumptible fungibles. May one 
not infer that St. Thomas, more careful than his contemporaries in distinguish- 
ing the limits of the natural law, believed that the natural law taught the 
sinfulness of usury only in the case of goods consumptible in use? If this is 
во, a large area of lending would be left outside the natural prohibition as 
he conceives it. 
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WINNOWING AND CONSOLIDATION FROM 
ST. THOMAS TO ST. ANTONINUS 

Only onc important new argument is introduced in the next two hundred 
years of reasoning against usury. But ît is necessary not only to consider this, 
but to show how the old arguments were used, evaluated, and criticized. 
What may fairly be described as the general scholastic theory of usury сап 
only be reached inductively by considering the views of the prominent 

authors upon usury over this next period of scholastic thought. 





1. Typical Treatments 


Among the standard authorities of the later thirteenth and early four- 
teenth centuries, some variety of approach may be observed. At the level 
of popular presentation to the faithful, Stephen of Bourbon (d. 1361), one 
of the most energetic of Dominican preachers, left unmentioned the intri- 
cate Thomistic argument and concentrated on the complaint that usurers 
sell time. The appeal to fancy of this image must have been considerable, 
and it gave a preacher an opportunity to draw a severe inference as to the 
future fate of such sinners: 


since they sell nothing but the expectation of money, which is time, they sell 
the day and night, But the day is the time of light and the night of rest, and so. 
consequently they sell light and rest. Therefore, it is not right that they should 
have eternal light and rest. 


At а more learned level, the Dominicans clung:to St, Thomas. The 
Franciscans may still have hesitated, Durandus of St. Pourgain (d. 1332), 
а Dominican teacher at Paris, later Master of the Sacred Palace and then 
Bishop of Meaux, in his commentary on the Sentences followed the chief 
Thomistic argument literally and also cited Aristotle's Ethics and Politics 
against usury. Monaldus (d. 12182), the Franciscan author of a summa 
influential throughout the Middle Ages, surprisingly condemned usury 
only on the basis of the divine law without reference to the natural law." 

А more extended discussion of the usury law's rationale is made by Aegi- 
dius Romanus (1247-1316), a theologian at Paris and later general of the 
Augustinians and an archbishop.“ He adopts the strict Thomistic argu- 
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ment that the use and substance of money cannot be separated. He adds, 
however, that one can commit usury by "lending one's house,” that is, not 
by leasing it but by transferring ownership of it for a certain space of time 
and receiving it back with a profit! This sort of contract is not covered 
by the Thomistic argument, and consequently it is difficult to determine 
whether Aegidius believes that such an arrangement is only forbidden by 
positive law; or whether he takes the true naturallaw objection to usury to 
lie in the lender's profit on a transfer of ownership accompanied by a transfer 
of risk, More important than his own arguments are his criticisms of other 
old arguments. He rejects the argument that time cannot be sold, by show- 
ing that you could licily give someone ten horses with an agreement to 
receive twelve in a year. Such a distinction between goods which bore fruit 
in time and those which did not was, perhaps, not always observed by popular 
preachers denouncing "time-siles." 

Secondly, and substantially agreeing with St. Albert, Acgidius rejects the 
ancient argument that money does not deteriorate in use, He points out 
that one can licitly rent silver for display, yet there will be no deteriora- 
tion, Finally, and most importantly, he maintains that the absence of risk 
оп a loan is not what makes a creditors profit sinful; “for someone can 
licitly receive an income from something rented, even if it is insured by a 
guaranty.” ™ Here is the first mention of insurance in direct connection 
with the usury theory; and at once the effects of the acceptance of this new 
contract upon the old doctrine are insinuated. If one recalls how often the 
presence of risk is taken by scholastic writers as a key to the usury theory, 
опе will see how serious for the theory is a contract which legitimately re- 
moves risk. Aegidius barely mentions insurance, and по one really develops 
its implications for another century, but they are at least suggested here. 

In his De regimine principis, Aegidius repeats the Aristotelian arguments, 
that it is unnatural for money to bear money, and that the use of money 
cannot be sold. The more general argument of Aristotle against retail trade, 
Aegidius, like St. Albert, takes to refer to exchange dealers alone.” 

Aegidius opinions probably received a wider popular circulation than the 
economic works of more celebrated men through the translation into the 
vernacular of his De regimine principis by Juan Garcia de Castrojeriz, who 
added to it his own commentary. The Gloss Castellana, completed in 1320, 
had much influence in fourteenth- and fifteenth-century Spain and offers а 
good example of the more popular thinking upon usury. It rests its main 
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case on a repetition of Aegidius’ purely Aristotelian arguments and adds 
а poetic reason of its own against usury, considerably like William of 
 Auxerre's, which is worth repeating: 

Usury is much to be reprehended and condemned, because it is against the 
natural goodness of every creature; for every creature naturally lends, as do light 
and fire and air and water and earth, which lend and give all their goodness to 
‘men and to ай beasts and to all creatures. 








2© of the Thomistic Argument 

John Duns Scotus (d. 1508), professor of theology at Oxford, Paris, and 
Cologne and the great Franciscan critic of St. Thomas’ metaphysics, will 
not let St. Thomas go unquestioned on the basis for the usury rule. Аррго- 
priately enough, in a rivalry sharpened by the difference between Fran- 
ciscans and Dominicans, he finds his most devastating material in a papal 
bull especially addressed to the Franciscans. Against the Thomistic analysis, 
he declares, stands the bull of Nicholas Ш, Exis, qui seminat, a bull incor- 
porated into the Liber Sextus as part of the canon law." The bull itself 
had nothing to do with usury, but had been principally intended to settle 
the quarrel raging between the Franciscan Conventuals and Spirituals over 
the poverty enjoined by the rule of St. Francis, Did the Franciscans having 
property become its owners in violation of their founder's injunction? The 
Pope met the controversy with a distinction between илиг facti and шиг 
juris. The friars had indeed the factual use of money when they actually 
bought a good with it. But until the money was actually spent it was always 
subject to recall by its donor. Thus, the right of usé before actual use did 
not pertain to the Franciscans. The Pope added that it was a mere deter- 
mination of the civil law that use and ownership of property could not be 
separated —a determination made from concern for the temporal welfare 
of society; but if there was a pious purpose served, there was по objection 
to the ownership of goods being vested in an authority distinct from their 
actual users? 

‘An objection of considerable ecclesiastical weight was thus placed against 
the Thomistic contention that use and ownership cannot be separated in 
consumptibles; and Scotus, with such authoritative backing, seems well 
warranted in rejecting St. Thomas. The bull, however, was not used again 
as an objection to the Thomistic argument for three hundred years, although 
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shortly after Scotus’ death, Clement V in another bull on Franciscan affairs 
Exivi de paradiso, reaffirmed the teaching of Nicholas" The reason for 
the nonadoption of Scotus’ argument seems clear. In 1322 John XXII, faced 
with the anarchistic Fraticelli who asserted the absolute poverty of the Fran- 
ciscans, met them with a return to Thomistic doctrine. The Franciscans, he 
declared in Ad conditorem, necessarily own the things they consume.” This 
bull, following and contradicting the early ones, resulted in Scotus’ argument 
being ignored ший Soto and Lessius considered it in the sixteenth century, 

Scotus, of course, is not without some naturablaw argument of his own 
against usury. He returns to the old Romandaw, etymological argument 
that in a matum ownership is transferred; but he does not seem to be en- 
titely certain that this transfer of ownership really takes place, and he finds 
his strongest reason to be the other old contention that money does not 
fructify, When a lender takes fruit from a loan, he takes value that could 
only come from the labor of the borrower to which he has no title. Other 
rationales for the usury prohibition are indicated in two rules by which 
usury may always be determined. The first is that any sale of time is usury. 
On this ground, credit sales at a premium are forbidden. The second is that 
usury occurs in any contract concerning a future payment, where one party 
places himself in a position in which he would normally and safely profit, 
while the other party runs the risk of loss. This rather cumbersome rule 
seems intended to prohibit all credit sales in which a definite interest rate 
was not expressed, but where the price to be paid would generally be greater 
than the cash price.” It emphasizes the policy against riskless profit which 
motivates some theorists on usury. Both rules have considerable currency 
among later medieval writers. 





3, The Specialists: Giles of Lessines and Alexander Lombard 


Usury was an important subject to any thirteenth-century moralist, But 
it is hard to believe that any of the great speculative theologians, such as 
Scotus or St. Thomas, regarded it as presenting problems of prime signifi- 
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cance. А new stage of interest is reached when theologians devote special 
treatises to the topic. In 1278, there appeared the first of these — De шит 
by Giles of Lessines, a Dominican disciple of St. Thomas teaching theology 
at the University of Paris.” Though the work reflects little of the formal 
analysis of St. Thomas, it was attributed to him by the Roman editors of his 
works, although not by earlier authorities, It has, on its own, merits that 
command respect: balance, considerable perspicacity, and a range of the 
credit situations involved. 

Giles begins his treatise by declaring that anything “determinable in 
number, weight, and measure is properly and per se matter of usury." Only 
Where a fixed quantity is lent can а usurious surplus be determined, The 
value of a house, on the contrary, is not fixed, so that rent from it cannot be 
shown to be usurious. Usury, then, is any superabundance or increment 
coming from the use of fungible goods." Its proper seat is the loan: "Only 
in the act of lending, in the exchange of goods therein, primarily and per se 
inheres the nature of usury.” 

Giles offers several naturaHaw arguments against usury, The first is the 
pure Aristotelian one, unchanged by St. Thomas, that usury is unnatural 
because it tends to infinity by secking only the multiplication of попсу? 
What is remarkable about Giles’ use of this argument is that he presents it 
after introducing its proper Aristotelian context. Apparently correcting 
William of Moerbeke's error from his own knowledge of Greek, Giles 
changes "campsoria" to “commutativa”; so that he has a text in which he 
can clearly see that Aristotle's attack on usury is only the climax of an 
attack on all retail trade, Nonetheless, although he cannot accept Aristotle's 
premises, which meant a condemnation of most of urban life, Giles, without 
adverting to these premises, or to the fact that Aristotle's argument makes 
sense only if they are accepted, still feels free to use Aristotle's criticism of 
usury. This is a striking example of how Aristotle did not dominate the 
usury theory, of how instead the usury theory used him selectively, 

Giles’ second argument is that a loan should naturally be gratuitous." 
Apparently this assertion is based simply on the point that in the Roman 
law а mutuum is а gratuitous contract, unless changed by a stipulatio into 
а foenus. Thirdly, Giles says usury is “against justice.” He does not use the 
‘Thomistic argument to prove this, but seems to think that the only basis 
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on which а usurer could clim a title to compensation is for his concession 
Of time to the borrower, That the usurer tries to sell time is clear, he says, 
from the fact that his charge varies with the time. “But time is common, 
mor is it the proper possession of anyone, but is given by God equally.” 
Fourthly, the usurer does not have a claim to gain from labor. His profit 
comes without labor: "he gains sping as working, on feastdays as on 

Such is Giles’ stereotyped argumentation against usury. Later, however, 
he makes an analysis of time, which is considerably more original and re 
warding. “Fruits and the uses of goods,” he says, “can increase or decrease 
in worth according to the diversity of time” in three ways, although in no 
case is time the cause per se of the variation. One way is through natural 
changes in the supply of goods: wheat is more abundant, and so worth les 
їп autumn than in spring. A second source of variation is the natural in- 
rement which comes to fruitful things such as wheat, woods, and animals, 
"The third source is “the nature of a good relative to a place”; by which 
Giles presumably means that at some times, in some places, a good will be 
needed more than at other times and places.* Because of any of these natural 
differences in value in time, a seller on credit may charge more for his good 
in money, if he believes the good will be worth more at the time he is finally 
paid, However, in all contracts where time plays a role, and where nothing. 
in the nature of the goods increases or diminishes their value over a period, 
time is simply "an extrinsic measure of duration . . . conferring nothing 
and taking away nothing by its nature."*® In such contracts to charge a 
higher price because of the time is usury. This rule holds particularly for 
money, whose intrinsic value is changed by neither demand, supply, nor 
natural increment. The point will be more fully discussed in Chapter IV 
under venditio sub dubio. It is enough to say here that the Thomistic teach- 
ing on money is accepted and perfectly excludes the thought of money 
changing in value in time. 

‘The Franciscan counterpart of Giles of Lessines is Alexander Bonini, 
better known as Alexander of Alexandria or Alexander Lombard. He had 
an academic carcer at Paris, enjoyed some familiarity with the papal court 
as а lecturer in theology, and served as provincial of Lombardy, which was 
the seat of the most notorious usurers of the day. His Tractatus de suri 
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was apparently composed as an oral discourse at Genoa in 1307." Possibly 
because of its spoken origin, his work lacks the intellectual distinction of 
would never be mistaken for St. Thomas’. But it covers 








Giles of Lessines’ 


a variety of credit situations with a firm grasp on the fundamental prin- 
ciples; it had а marked influence on the Franciscan writers of the thir- 
teenth, fourteenth, and fifteenth centuries, and some effect on writers of 
the other orders?" As to the naturallaw case against usury, Alexander is 
marrow and conventional, Like all the other writers he relies heavily on 
the divinelaw argument based on Luke 6:35. and he seems to think that 





a strong naturallaw argument, running parallel, so to speak, is this: in 
the Roman law a mutuum is naturally gratuitous. This question-begging 
legalism recurs frequently." The Thomistic argument is noted only in pass- 
ing as a way of distinguishing a loan from a lease: the familiar contention is 
made that risk is not transferred in a lease, but is in а loan" Some weight 
is also given to Aristotle's definition of usury and the Aristotelian theme 
that it is an unnatural use of money”? Yet like some of the other specialists 
on usury, Alexander achieves distinction in the acuteness of his discussion of 
particular credit contracts, not in his presentation of the naturallaw case 
against usury. 

Alexander's work, in addition, must be considered with that of Astesanus, 
his disciple and successor as minister of the Lombard province of the Fran- 
ciscans. Astesanus (d. 1330) is not a specialist; he is known chiefly for the 
influence of his Summa, written in 1317." Yet he is so closely associated. 
with Alexander that the work of both should be taken together. Like Alex- 
ander, Astesanus came from Lombardy, indeed, from Asti, one of the 
principal homes of the international usurers, the lombards. A writer on 
usury from Asti at that time would have been much like a writer on gam- 
bling from Monte Carlo today. Astesanus' treatment of the subject, in fact, 
contains the most liberal theological treatment yet given of several debated 
topics. But it may be unfair to relate this liberality directly to his back- 
ground; certainly on the unnaturalness of usury he is as unrelenting as 
anyone. His heterogeneous and conventional list of arguments against 
usury runs as follows: (1) usury is a contract of cupidity, not of necessity; 
(2) it is against the nature of money, which is consumed in use; (3) it is 
against charity; (4) it is the taking of a neighbor's labors; (5) it is profit 
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taken from а thing which bears no fruit; (6) it is the taking of another's 
good. 


4. A Cononist's Critique: Joannes Andreae and the 
Fixed Value of Fungibles 


‘One of the greatest of medieval canonists, whose commentary on the 
later decretals became the standard gloss, Joannes Andreae (1270-1348) 
‘was а lay professor of canon law at Bologna? His several commentaries 
оп the canon law contain much scattered discussion of usury. That he was 
а layman as well as a canonist may be not without influence in his attempt 
to explore the usury teaching. The emphasis in his writing, as in that of a. 
later lay canonist, Laurentius de Ridolfis, has a different shading from the 
work of the great systematic theologians. And, of course, there is a world 
of difference between his explorations and the popular preaching of a Stephen. 
of Bourbon, 

As befits а man whose knowledge of past legal literature was un- 
rivaled, Andreae provides the best fourtcenth-century review and criticism 
of the arguments against usury, When he first treats it, he offers verbatim 
the arguments of Innocent IV based on the evil effects and the uncharitable- 
ness of usury. "The significance of this revival of arguments so foreign to 
the general scholastic tradition becomes explicit ater, when Andreae again 
addresses himself to the sinfulness of usury. Here he declares that usury is 
in itself, and from its nature, vicious: so Aristotle has taught; во the canon 
law describes usury as a kind of rapine; so the Gospel prohibits it, because 
the Gospel only repeats а Mosaic prohibition where an act is intrinsically 
evil. But he says frankly, "To assign a reason by which it is evidently 
demonstrated that the said contract has from the nature of the matter 
viciousness and convolute malice, 1 do not think entirely easy. 

‘Andreae then puts forward the oldest argument of all, which he aptly 
names "the jurists’ argument,” that in a loan ownership passes. But for the 
first time the argument is c 

















‘Although the money which is lent passes into the ownership of the debtor as 
to identity of substance — since the debtor is not held to restore the same money 
according to its substance yet this money remains in the ownership of the 
usurer as to identity and equality of value; .... and he demands profit from 
it according to the mode in which it pertains to him, inasmuch as it is of such 
value... « 
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"This criticism, which is to trouble St. Bernardine of Siena and is to be re- 
vived by later critics of the scholastics, is at first rejected by Andreae. He 
replies that the creditor retains not ownership of the money, but the right 
to it at the end of a period, which is clearly different. Moreover, the money 
is at the debtor's peril, and incidence of risk is clear indication of where the 
‘ownership lies. Nevertheless, although he offers what would seem to be a 
satisfactory refutation of the objection, Andreae is not content with his 
answer, and later we find him simply granting that ownership does not 
pass ina ап" 

‘Andreae next examines “the theologians’ argument,” the Thomistic con- 
tention that the use and the thing are not separable in loaned goods. The 
objection made is that although the use and substance cannot be separated, 
yet if they are sold together, each may be charged for. Andreae replies 
shortly that to charge for such nonseparable goods separately is to sell the 
same thing twice, 

‘Thirdly, he puts forward “the argument of Aristotle," that usury is un- 
lawful because it is unnatural for an artificial thing to bear fruit, Andreae 
objects (1) that this argument does not cover every case, for usury may 
be committed in loans of nonartificial goods such as wheat; (2) that it 
‘would at the same time tell against transactions which are perfectly legiti 
mate, such as the rent of а house, which is an artificial good, No reply 
is given to these objections. 

Andreae also dismisses the argument that money does not deteriorate 
with the example of a house that is improved by habitation and for which. 
rent yet may be charged. The argument that time’ should not be sold is 
sharply characterized as “frivolous,” “since many licit contracts occur in 
which is interposed a delay of time, and yet it is not said on this account 
that time is sold’ 

Thus of five traditional reasons, Andreae defends only two, and even 
these he does not rely on, for he goes on to give a new one of his own 
and a reformulation of the ones that he does accept. His new argu- 
ment is reminiscent of Giles of Lessines, but makes explicit what Giles 
only suggests. It is this: Things fixed in number, weight, or measure have an 
intrinsic value set upon them by their determined quantity; when the 
lender of such goods expects to receive a greater quantity than he gave, he 
attempts to make his goods "worth more than their nature"; consequently, 
he acts unjustly and unnaturally." The argument affirms that the value of, 
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say, 100 measures of wheat is determined by this number, so that only if 100 
measures of wheat are returned six months later is equality kept in the 
loan. It is a lawyer's effort to frame a case against usury, not only in loans 
of consumptibles but also in loans of nonconsumprible fungibles. 

Andreae then slightly reformulates the Thomistic argument so that it 
accords with this approach, and rephrases the fruitless-good argument to 
meet his original objection. The reason that money docs not bear fruit is 
mot that it is artificial, but that it has a determined value; in contrast a house. 
is artificial but has no fixed value. The argument thus becomes а simple 
variant of his own position. То this he adds the Aristotelian contention that 
it is unnatural to devote goods to a purpose for which they were not 
primarily intended.” But what we may call the Andrean argument, the 
fixed value of fungibles, is his real contribution to the usury theory. 








5. Monetary Experts: John Buridan and Nicholas of Oresme 


"The specialists on usury had not purported to be students of money, Now 
in the mid-fourteenth century two writers make reputations by studies of 
the effects of devaluation. One is John Buridan, in 1327 rector of the 
University of Paris and а noted Occamist dialectician.!*" He is followed by 
le Nicholas of Oresme (d. 1384), a theologian at the University of 
Paris and later Bishop of Lisieux)" Oresme has established himself in 
economic history by his Tractatus de origine, natura, jure, et mutationibus 
monetarum, a work which directly influenced the monetary policy of Charles. 
У of France; and perhaps more than any other medieval author he has, 
‘on account of this work, enjoyed a reputation as an economist. Did the 
‘expertise acquired in a study of money enrich the theory of usury? The 
answer must be largely negative. 

1n his commentary on the Politics, Buridan analyzes money's nature for- 
mally in terms of its four causes. The material cause of money, he says, 
is some rare material; its efficient cause is the State; its final cause is the 
needs of men, who must exchange goods; its formal vause is the sign of value 
‘upon it. This succinct statement will not be improved by the later scholastis. 
Upon these assumptions, Buridan discusses the morality of the prince 
altering the legal value, and holds that such alteration may be made 
if the community as a whole will be benefited by it, but not otherwise. Sig- 
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nificantly for the usury analysis, Buridan seems to recognize that the value 
of money may change even without an official devaluation. He writes, 
“Tris to be known that an alteration in money can happen because sometimes 
money is called strong, ie, when its price is increased, and sometimes 
weak, ie, when its price is diminished.” This observation would seem 
to strike at the assumption of medieval usury theorists that money could 
regularly be considered а motionless measure, changeable only by law. But 
Buridan does not link this analysis to the treatment of usury; instead, he 
gives the strict Thomistic argument and adds that the usurer sells what is not 
his own, that is, time. Unlike a gold vase, which may be rented, money 
in an instrumentum whose use is its consumption. Usury, he teaches, is also 
evil because it is unsocial, unmerciful, and illiberal, and because the usurer 
seeks avariciously what has no finite limit.!™ These arguments are familiar 
ones, 

Oresme's work, following the path of Buridan, is devoted to the nature of 
money and to the morality of alterations in its value by the prince. Money, 
Oresme teaches again and again, was invented for the good of the com- 
munity and belongs to those who have given up natural riches in exchange 
for it^ It should be "as a certain law and certain firm ordinance,” and 
should never be altered in value unless the community's necessity authorizes 
Oresme makes no reference to a change in value occurring apart from 
an official devaluation, nor does he even attempt to settle the value of money 
in loans if an official devaluation occurs. Like Buridan's, his analysis of 
changes in the value of money remains significantly unrelated to the usury 
analysis. In passing, he notes that the Scripture shows usury as evil and 
detestable, and that Aristotle has shown how unnatural it is for infecund 
good to multiply!" He is not primarily interested in developing a case 
against usury, but a devoted Aristotelian, he takes for granted the usual 
Aristotelian argument against i! 

















6. More Specialists: Henry of Hesse, John Gerson, Laurentius de Ridolfis 


‘The most informed and exact writing on usury from the middle of the 
fourteenth into the fifteenth century is found in special treatises devoted 
to the subject. One of the first scholastics to write with an eye to economic 
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conditions in Germany is Henry of Hesse (1325-1397). A theologian who 
taught both at the center of scholasticism, Paris, and at the new University 
of Vienna, Henry is the author of a treatise on justice in contracts 
The criterion of justice he uses is chiefly the usury prohibition, 

Henry teaches that the only objects of a loan are goods consumptible in 
use, The unnaturalness of usury is shown by a number of familiar argu- 
ments: (1) the Thomistic argument on the identity of use and ownership; 
(а) the argument that the borrower owns the money loaned and that the 
usurer seeks to profit by his labor; (3) the argument that time should not be 
sold. Henry also says that justice “consists in an equality of loss and gain,” 
and that this is violated by the borrower being made to run an unequal 
risk, Again, he urges the testimony of Aristotle as evidence for the natural 
odiousness of usury. Furthermore, he says that one should not bring grief 
to others, that usury violates the Golden Rule. It would be difficult to say 
that any one of these arguments dominates his approach. Against an ob- 
jector, he declares that the profits of the borrower from a loan are irrelevant. 
to the justice of the contract concluded with the lender." 

The geographical origin of the writer does not appear to be of great im- 
portance in the formal case against usury, although it has some effect on 
the writer’s judgment of particular types of credit. At this period the best 
treatise on usury produced by financial Florence is the Tractatus de usuris 
of Laurentius de Ridolfis, written in r403. Laurentius, although a layman, 
was a teacher of canon law; he was also a man of affairs and served as an 
ambassador of the Florentine Republic! He is characterized by Ves- 
pasiano as a man of Roman integrity and deep Christian piety;!'* and his 
thought on usury is an interesting blend of economic perspicacity tempered 
by moral scruples. If it were said that he was the first economic man to 
write theology, the quality of this blend might be suggested. In his formal 
case against usury, it is significant that he recurs to the pragmatic appeals of 
Innocent ТУ: usury has evil social consequences and is uncharitable" 
‘At the same time he is conservative enough to use as well the Thomistic 
argument and the argument that money cannot bear fruit, reformulated 
in Andrean terms: all fungible goods “have a determined value instituted by 
mature, and therefore they cannot bear fruit beyond this." The firmness 
with which the traditional arguments are now established is plain when 
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they are so staunchly adhered to by an author so sensitive to the commercial 
temper of his city. 

But if even a layman interested in economics would not challenge the 
naturallaw case, John Gerson might. Gerson (1363-1429) was a French 
priest with a European reputation. Beginning his carcer as a teacher at the 
University of Paris, he became its chancellor at the age of thirty-four. 
From Paris he entered the international feld as a leading proponent of the 
conciliar system and a heroic fighter in the struggle to end the Great 
Schism. A leading figure in the contemporary Church, an eminent 
preacher, a master of mystical theology, this many-sided man was seriously 
concerned with the confusion caused among the bourgeoisie by the usury 
doctrine. At the Council of Constance he called attention to the great 
danger of the moralists declaring usurious contracts licit or licit contracts 
usurious." In 1420 appeared his own treatise, De contractibus, in which 
he presented the familiar Thomistic argument and the worn objection to 
money bearing money. To these juristic arguments he added that man was 
bound to labor, and that to live idly on usuries is unnatural; and he made 
the curious suggestion that the availability of money at usury encourages 
the idleness of the borrower. But he appeals to the divine law alone, when 
the objection is made that often the advantages of a loan are such that 
the borrower would gladly contract to pay for them. Gerson answers that 
God, the principal owner of all created goods, is unwilling that payment 
should be made, “whatever the will of the recipient at usury.” In short, 
forced to the wall, he abandons the naturallaw defense of the usury prohi- 
bition. His belief in a positivist explanation of the law is the key to the 
evasion of the law, which, as will be seen later, he advocated! 








7. The Challenge of Custom: The Traditionalist Answer 

John Gerson had gone to an extreme in tacitly abandoning the natural- 
Jaw objections. But he was not typical, nor did the fifteenth century follow 
him. The normative attitude is well represented by Nicholas de'Tudeschi, 
called Panormitanus (d. 14532), in his standard commentary on the canon 
law.” Without any hesitation, he adopts the Thomistic argument, 
which, he says, holds true of all fungibles and only of fungibles—an ex- 
tension of the class of goods covered by the argument which St. Thomas 
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himself had not attempted. He also uses Innocents reasons and refers 
to Ejiciens. But his favorite argument is that money is a measure and so 
"not fit to bear fruit.” + 

Panormitanus, the typical compiler and unoriginal uncommentator, never 
feels the pressures of his times. Yet the fifteenth century was an age of quick- 
ening commerce; capitalistic Tuscany was alive with commercial and 
financial problems; and two Tuscan saints who threw themselves into the 
life of their times were acutely aware of the pressures. They responded 
by giving the fullest treatments of usury so far. One is St. Antoninus of 
Florence (1389-1459); the other St. Bernardine of Siena (1380-1444) 

"The public life of St. Bernardine of Siena, a Franciscan friar, principally 
lay in his preaching, a vocation to which he gave himself with apostolic 
zeal. А close observer of the practices of the people among whom he 
moved, and а constant traveler in his missionary activity throughout the 
towns of northern Italy, he was in an excellent position to be informed on 
the capitalistic activity which characterized the economic life of the north- 
ern Italian cities, He confronted an expanding economic world with а 
firm grasp of the usury doctrine so important to its financial mechanis 
nor did he bend the letter of the medieval rule to accommodate this world's 
increasing pressure. In 1425 he made а kind of general indictment of his 
city in a series of Lenten sermons devoted to the various forms of usury." 
Some of these "sermons" are theological treatises intended only for confes- 
sors; some are meant as models for other preachers; and some probably are 
actual talks given by St. Bernardine himself?” We can see here both the 
scientific and the popular exposition of the usury theory. 

St. Bernardine is considerably influenced by Joannes Andreae, He adopts 
as bis first argument against usury Andreas own chief argument, that 
fungibles should not increase beyond their determined value. Natural fun- 
gibles, like wheat, have their value fixed naturally by their quantity. Ar- 
tificial fungibles, like money, have their value fixed by law. With either 
class of goods, it is unnatural to take more than their measure. 

St. Bernardine repeats Andreae’s reasoning upon the argument that 
ownership passes in a loan. He first gives the argument, then Andreae's 
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objection that the ownership of the value is not really transferred in a loan, 
and finally Andreae’s reply to the objection, distinguishing between right 
and ownership. But even more than Andreae, he is doubtful about the 
validity of the argument, and undoubtedly, the earlier hesitations of his 
fellow Franciscan, Scotus, influence him. Andreae had supported his reply 
to the objection by noting that the borrower now ran the risk of the good 
and that the incidence of risk proclaimed the owner. But St. Bernardine says, 
quite surprisingly, that in the case approved by all the canonists where 
money is rented ad pompam, the money stands at the risk of the bailee; 
and he infers from this that incidence of risk is not always a proof of owner- 
ship. Thus, Andreae’s corroboration falls; and although his main reply 
is not refuted, yet St. Bernardine is so suspicious of the ownership argument 
that he must be interpreted as disapproving 

Later, however, in deciding particular cases, St. Bernardine seems covertly 
to return to the ancient argument. He declares that hidden usury occurs 
whenever the risk of а rented good is borne by its Байес, This is in direct 
contradiction to his earlier view on the rent of money ad pompam; it 
means that he considers the temporary transfer of ownership indicated by 
the transfer of risk and implies that he considers it immoral to profit after 
ownership has been transferred. The old legal argument is accepted 
after all, and moreover, in such a way that not only the loan of consump- 
tibles or fungibles, but the "loan" of fruitful goods is considered offering 
‘opportunity for usury. According to his formulation of the argument, any 
ailment at a profit of a horse or any lease of a house, where the bailee or 
lessee bears the risk of the property, is usury" 

St, Bernardine also accepts the argument based on the unfruitfulness of 
‘money; the Aristotelian argument based on the purpose of money; and the 
‘Thomistic argument in its reformulation by Andreae. He adds a series 
of variations on the principal arguments: (1) usury is the selling of 
money, which is naturally non-vendible; (2) it is the unjust getting of a 
certain gain in returning for giving an uncertain one; (3) it is the selling of 
his own industry to the borrower; (4) it is against charity. In develop- 
ing the fourth contention, St. Bernardine is led to extend far beyond the 
limits customarily set by the scholastics the positive charitable obligation, 
Commonly it was held that you were bound to lend only to men in extreme 
distress who personally asked you for a loan. St. Bernardine believes that the 
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community should function like the human organism, in which the stomach 
keeps what food it needs and distributes the rest to the other members of the 
body: "Thus, as we are all one body in Christ Jesus, a Christian having money 
useless to himself is held from necessity to communicate it to his neighbor 
who can make it useful for himself.” This is, of course, not a naturallaw 
objection to usury; but it does offer an explanation of how he believed the 
community could prosper without a financial inducement to lending; 

A lide later, St. Bernardine addresses directly the criticism that usury can- 
not be unnatural because the State cannot exist without it. Many scholastic 
writers had affirmed that usury might be civilly tolerated by the State as а 
lesser evil than eliminating the benefits of loans." But none had considered " 
the obvious implication: If usury had to be tolerated to preserve the eco- 
nomic life of society, could it be entirely vicious? Now, for the first time, 
а scholastic writer considers the murmur of the people, who affirm that 
‘without manifest usury the city could not exist. St. Bernardine begins by 
saying that those holding this belief — and he implies that it is common — 
commit а sin of blasphemy, for they say, in effect, that God has placed 
them under an impossible precept. He recognizes, however, that what 
has led people into this error is that rarely is there found anyone who will 
lend gratuitously, yet always, apparently, there is a great need for credit, 
"These appearances lead St. Bernardine to analyze the available sources of 
money and the causes of the demand for it. 

‘On the one hand, he declares, the real reason why few will lend gra- 
tuitously is the general custom of taking usury. But a vicious habit does 
not excuse itself. Abolish the custom, and you will find lenders ready to 
charge nothing. Further, there is no need for cash to be always supplied 
by a loan. People in need could sell their property, and, if usurious pledges 
жеге not the custom, many buyers for cash would be found. The rich would 
take this opportunity to buy at reasonable prices; business would be stimu- 
lated by the trade, Thus, on the supply side, there really might be far more 
cash available in nonusurious ways than the people think. 

Оп the demand side, St. Bernardine finds that there are five classes of 
borrowers: (1) the really needy poor; (2) gamblers or men of ill character 
seeking money for vice; (3) avaricious tradesmen and merchants, who seek 
^to accumulate riches” and borrow usuriously, particularly from widows; 
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(4) usurers, who borrow to lend at higher rates; (5) those who need money 
for a short time, because of a temporary emergency. Classes (2), (3), and 
(4) have no rational excuse for borrowing; indeed they commit mortal sin 
themselves by leading their creditors to sin through taking usury without 
just need on their own part forcing them to borrow. Class (1) is only made 
poorer by borrowing; it needs alms, not loans. Class (s) has the most justifi- 
cation for seeking credit, but itis gradually and insensibly impoverished by 
the payment of usuries; and such borrowers would save themselves much. 
real misery if they sacrificed their property when they first needed money 
and avoided entanglement with the usurers. Often the pledges lost by such 
borrowers in default far exceed the value of the loan they received. Thus, 
the demand for money at usury is far greater than it should be. Only a 
small group reasonably and justly needs cash, and even they could find 
‘money in ways more beneficial to them than loans. St, Bernardine concludes 
that there is no rational basis for the belief that usury is essential either to ob- 
tain a supply of credit or to meet the lawful demands for cash. Usury is 
really necessary and of benefit to no group of persons; and if all lived vir- 
tuously there would be no need of it?" Not only is usury unnecessary, 
but it is a positive and terrible evil. It has a disastrous effect on the city 
and on the social organism. The public usurers are usually foreigners, often 
Jews, and they drain the wealth of the city into other lands?! Again, usury 
concentrates the money of the community in the hands of a few, just as 
if all the blood in a man's body ran to his heart and left his other organs 
depleted. Finally, ће practice of public usury brings the just chastisement of 
God upon the city, and invites the Four Horsemen of ће Apocalyps 
АШ this is in the way of temporal evils. Even if usury gave a few temporal 
advantages, the spiritual disasters it entails would outweigh them. Usury 
enervates charity; it is a fount of self-love, the mother of deception, a worse 
evil than robbery, for more cunning and constant; ™ it 
the poor”; it makes men cruel to their kinsmen; !** it is a contagious disease, 
for now all men are usurers, and usurers are honored by the city, take their 
places in the councils of the great, and are even buried by the Church?** 
Moreover, usury entangles the souls of many who are not themselves 
formal usurers: “In innumerable ways they are trapped and fall by this 
г usurious stain." Such persons are (1) those borrowing at usury unneces 
< sarily; (2) notaries of usurious contracts; (3) witnesses to these contracts; 
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(4) lawyers trying to enforce them; (5) judges ordering their enforcement; 
(6) the servants of usurers; (7) the wives of usurers, living on stolen prop- 
erty; (8) relatives and friends of usurers receiving gifts from them and 
not making restitution; (9) heirs of usurers not making restitution; (10) 
rectors of hospitals and spiritual houses receiving gifts from usurers; (11) 
executors of the wills of usurers; (12) legislators authorizing a minimum 
rate of usury; (13) officials enforcing these laws; (14) guardians depositing 
their wards’ funds at usury with merchants; (15) widows doing the same 
with their dowries; (16) princes protecting usurers; (17) landlords renting 
to foreign usurers; (18) prelates guaranteeing usurious contracts; (19) con- 
fessors absolving unrepentant usurers.! The moral precepts determining the 
sin of these coóperators in usury had long been clear; certain clases of them 
were excommunicated. But this is the first time such a list has been drawn 
up to show the manifold evil consequences of usury. In particular, as St. 
Bernardine notes, the obligation of restitution of goods gained by usury, 
ап obligation which extended to later recipients of the goods, often effected 
а complex and perplexing multiplication of the initial sin. In a capitalistic 
town like Siena, St. Bernardine moralistically finds usury and its conse- 
quences infecting all of life. 

Of course, most of the arguments urged under the spiritual evil of usury 
are predicated on the assumption that usury is evil; they do not by themselves 
establish the assumption. It is evident that St. Bernardine, in refuting those 
who see usury as a benefit, partly appeals to the divine law that has already 
condemned it. The appeal of the arguments is popular. At the same time the 
need to use them reflects a certain sense of inadequacy in the undiluted 
natural law case against usury. 

St. Bernardine also offers an important analysis of time. The Augustinian 
friar, Gerard of Siena," he says, distinguishes between the "duration wl 
follows the primum mobile,” which is common time and nonvendible, and 
the duration "applicable to something, which duration and use are con- 
ceded to someone for him to use" The latter time, Gerard says, “is the 
property of someone, just as the year for which a horse is lent to me is said 
to be mine: and this kind of time can licily be sold.” This, it is clar, is a 
radical break with the tradition. Now, says St. Bernardine, why cannot the 
lender sell the duration of the loan? His answer is a subtle one: the time 
Decretale, Vg, commanded dam (19). 
don of har Clementi, De wer, Ee А disciple of Aegidius Romanus, who 
ara, excommunicated dames (13), (03), эз! taught at Baloga amd wrote De пеон. 


(1б), елеше, VI, De шшш, Ci, cam. Bar et атт He died im 1336 (Hurter, 
municated caw (17) amd cx excommwnicted отем, П, col. 562). 

















76 THE SCHOLASTIC THEORY, 1150-1450 


connected with the loan, like the loaned good itself, is in the power of 
the borrower, once the loan has been made; therefore, the duration of the 
loan is not the lender's property to sell. At the same time, however, he 
admits that he who has time as his own may sell it, and he gives an 
example, If a man owes a debt of 100 ducats to be paid at the end of three 
years, he may licitly contract with his creditor to pay at once if the debt 
is reduced to 85; he will thus charge 15 ducats for the sale of the three 
years! time; but as these three years were his property, he sells justly. Against 
two objections, St. Bernardine defends this admission of the selling of time 
with answers which modify somewhat its original nakedness. He says, first, 
that what the debtor paying in advance sells is the opportunity of using 
money. This answer, of course, is a shift from the claim that time сап 
be sold, and will be considered later in treating of lucrum cessans. But his 
answer to the second objection returns to the notion that time is here in- 
volved in a sale; he repeats that the ordinary lender is not in the same posi- 
tion as the anticipating debtor, because the time of the Joan belongs only 
to the recipient of the loan, Thus the anticipating debtor is selling time that 
is his; a lender in charging for his loan is not selling what is his. He finds 
а final argument in the statement that anticipated repayment of а debt 
is not a loan; and, of course, usury inheres only in loans. 

Incredibly enough, St. Bernardine does not see that his fundamental ad- 
mission here damages the whole usury doctrine. Any usurer might say that 
the next ten years were his own as far as his money was concerned, and 
lend only to borrowers who would pay for the right to use these ten years; 
and St. Bernardine's argument that the time was not his to sell is readily 
seen as an equivocation, once he allows the sale of time in debtpurchase. 
There is, perhaps, nothing like Bernardine's blunder in the whole scholastic 
tradition of usury. Certainly, no one else will ever be found who will say 
that "one's own time" can be sold. 

Moreover, in his concluding sermons, where he abandons scientific analysis 
to paint the most lively possible image of the usurer's depravity, St. Ber- 
nardine himself insists on the usurer's wickedness in selling time. Jesus 
Christ, he declares, has declared that “He alone knows the time and the 
hour. If therefore it is not ours to know the time, much less it is ours to 
sell it." " To this sensational application of Christ's teaching on the time 
of the Last Judgment he adds the vehement declaration that the usurer 
has sold time common to all creatures and therefore has offended all crea- 
tures: 
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Accordingly, all the saints and all the angels of paradise cry then against him, 
saying, "To hell, to hell, to hell.” Also the heavens with their stars cry out, saying, 
"To the fire, to the fire, to the fire.” The planets also clamor, "To the depths, to 
the depths, to the depths." t 


From careful reasoning to sharp denunciation, St. Bernardine wages a 
war against usury. He will not surrender to Sienese custom; he will not 
take the word of the merchants that all is necessary and all is well in the 
world of finance. With vivid imagery he will drive home the character 
of their vice; with patient constructiveness he will set forth his ideal of the 
community organism in which all members help each other. The usury 
rule as an expression of the fundamental charity of Christian brotherhood 
knows no warmer apostle. 

The fervor of his championship of a moral ideal against the pressures 
of convention is equalled by St. Antoninus, the Archbishop of Florence, the 
banking capital of Europe. Apostolic Commissary for the repression of usury 
in Tuscany, and a distinguished ecclesiastical administrator and judge, who 
daily had to make a multitude of economic decisions, Antoninus was in a 
position peculiarly advantageous for observing the economic machinery of 
his day. At the same time, the author of the first Summa of moral theology, 
treated as a separate subject, a faithful Thomist and a compiler respectful 
of tradition, and yet a man wonderfully aware of contemporary problems, 
above all, а saint, he is an observer on whose theological science, skill, and 
prudence one might rely with confidence." Moreover, his work will be 
popular and frequently consulted in practice in the next 150 years. His 
Confessionale underwent thirty-one printings before 1600, his Summa 
theologiae twenty-four"? We have, then, in the short treatment of usury 
in the Confessionale of 1440 and in the much more developed treatment in 
the Summa theologiae of 1449, works that had a practical usefulness well 
after their author's death. At the same time, his thought marks the summa- 
tion and end of the first period in usury analysis. Yet by being more sys- 
tematic, Antoninus is mote severe than many of his predecessors. As the 
ate seventeenth century is to draw all the departures from the usury pro- 
hibition together in a final, alhinclusive departure, so Antoninus draws 
together all the strict rules of the early usury teaching into a tight set of 
rules. No later writer of note will be as severe, as uncompromising, as 
true to the logic of the earlier conceptions, as he. It is fitting that we should 
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close our examination of early scholastic teaching with the examination of 
this man, whose works close the era. 

St. Antoninus declares that usury is against the natural law because 
the use and ownership of consumptibles is indistinguishable; because the 
usurer tries to appropriate the borrower's industry; because money cannot 
bear fruit. The multiplication of money by usury "seems miraculous, but in 
truth it is diabolical” The objection, as old as St. Jerome, is that if the 
borrower makes 15 per cent, is it not reasonable for the lender to get 8 or 
10 per cent of it; the answer, as old as the twelfth century, is that “money 
sofar as it is the price of purchasables confers no gain, except through 
the industry of the user." м9 The distinction between common and proper 
time also appears as an indirect objection, but St, Antoninus, without re- 
ferring to St. Bernardine's sponsorship of the idea simply dismisses it as a 
singular opinion. In general, St. Antoninus’ reasons represent the solid 
core of the scholastic argumentation against usury. 

he enormity and viciousness of usury are particularly impressed on 
St, Antoninus, as they were on St. Bernardine, by his daily contact with it 
in a highly commercial society. Usury, according to St. Antoninus, is the great 
harlot of Apocalypse 17, "Who sitteth upon many waters, With whom the 
kings of the earth have committed fornication." He continually em- 
phasizes how not only open usurers, but all coóperators in usury, are "worthy 
of eternal death.” Moreover, in addition to its gravity as mortal sin, usury 
is а vice whose special aspects render it particularly odious. Other sins only 
Jast for a certain time: the sinner does not remain continually in the act 
of adultery or murder. But, “usury ever breaks and consumes the bones of 
the poor, night or day, on feasts and feriae, sleeping or waking it works 
and never ceases." М The man with his money loaned usuriously, whether 
he adverts explicitly to his loan or not, is in a perpetual state of sin. Again, 
‘usury, unlike many other sins, is a vice that lasts into old age and entangles 
the sinner up to the hour of his death. It is a peculiarly difficult sin to re- 
pent; for its forgiveness demands restitution of the profits, and indeed unless 
the man is dying, absolution is not to be given, until the restitution is made, 
But restitution seems too hard to a prosperous tsurer. "And commonly such 
die as brute animals, or some terrible judgment happens to them, and they 
are sometimes seized by demons.” Antoninus adds а vivid exemplum of a 
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usurer who was carried off by a whole boatload of devils. Usury not only 
damns the original sinner, but also his heirs, who are obliged to restitution 
and commonly do not fulfill their duty. Antoninus has known one family 
damned for four generations by its failure to return the goods of a usurious 
ancestor. He adds another impressive story of a usurer with two sons, 
whose entire fortune came from usury. The story, as Antoninus recounts 
it in his terse and vigorous style, pictures the man at his deathbed, urged 
by his confessor and the two sons to make restitution. The usurer replies to 
the sons, 


"Nothing would remain for you, for all is made up of usuris." “Don't care 
about us," they said, "Provide for your salvation.” "Be silent,” he said, "I prefer 
to go to the mercy of God than to the mercy of men, for they are inhuman and 
unmerciful; but God is most clement.” In his obstinacy, he departed. 


‘The story continues that of the two brothers, one decided to cling to hi 
heritance, the other to give it to the poor and enter a religious order. The 
first brother soon afterwards died; and the second brother in the religious 
order was rewarded by a vision of hell, in which he saw both father and 
brother each blaming the other for his misfortune, the former because he 
had not made restitution in order to help the latter, the latter because he was 
damned by his father's bequest. Such sharp tales illustrate an abhorrence 
of usury not reflected in the thin naturallaw reasonings against the vice. 

St. Antoninus is particularly concerned with the many frauds and 
evasions by which the capitalistic class has endeavored to avoid the stigma 
of committing open usury. Usury is entrenched, St. Antoninus believes, in 
the two principal businesses of Florence, exchange-banking and the textile 
industry; and in addition to the men actually in these businesses, the 
whole rentier class, especially widows, wards, and nobles, have invested in 
them in usurious fashion." Nor is the city alone accustomed to the practice 
of usury, In the country, the breeding of animals and the rents of farms, 
themselves legitimate transactions, are frequently financed by usurious 
‘measures At the same time, the sale of shares in the public debt makes 
usury open to everyone." In addition, of course, the numerous coóperators. 
with usurers, described by St. Bernardine, are noted by St. Antoninus; so 
that usury to him appears as a vice whose ubiquity and pervasiveness are 
hardly matched by any other sin. All this, to be sure, is no proof of the 
natural law against usury; and lest we digress from this topic now, we shall 
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postpone the consideration of the different types of contracts St, Antoninus 
condemns. It is, however, relevant to our immediate consideration of the 
natural law and usury to note how many persons are tainted with usury 
їп а capitalistic society, according to the early scholastic analysis. St. An- 
toninus, as emphatically as St. Bernardine, shows in detail the meaning of 
the early analysis for an active commercial community. 

It is also important to note how the zeal to prevent the use of contracts 
which have the same effect, although not the same as for a usurious loan, 
leads inevitably to other principles beyond the fundamental ones that money 
docs not fructify and that use and ownership are the same in consumptibles. 
Where able business minds were constantly seeking ways of investing their 
capital safely, the usury doctrine had to become either an empty form, ог 
had to be extended to cover the new contracts the businessmen invented. 
Henry of Hesse had expounded on the danger but had made no suggestions 
for meeting it. St. Bernardine had come to a radical solution in practice, and 
St. Antoninus follows him, insisting on the principle that where an invest- 
теп of any kind is made whose risk is not borne by the investor, there is 
usury. He states as an axiom "the thing perishes to the owner," and ap- 
plies the converse of this, that the owner is the man who bears the loss of 
а good. With this axiom in hand, he determines that any lease, even of a. 
fruitful good, is usury if the risk of the leased good is borne by the lessee." 
In his eyes, usury occurs not only in the temporary transfer at a profit of the. 
ownership of а fungible good, but in the temporary transfer of the owner- 
ship—as indicated by the incidence of risk — of any good. The tendency to. 
use risk as the criterion of ownership and its transference аз the mark of a 
oan has been seen as early as the Gloss on Gratian. But no author extends 
the usury doctrine to control all temporary transfers of ownership and 
risk, without exception, with the rigorous logic of St. Antoninus. 





Conclusion 


А survey of the rational analysis of usury over three hundred years leads 
to the following conclusions: 

1. The tics are unanimous only upon the beliefs that usury is 
profit upon 3 loan, that it can occur in other contracts, reducible upon 
analysis to loans, that it is а sin against justice, and that the person of the 
borrower and his profit from the loan are irrelevant to the rectitude of the 
lender's act. These common bases of agreement are all taken from the 
canon law. 
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2. There is no agreement on the naturallaw reasons why usury is a sin. 
Every juristic reason offered has been criticized by at least one prominent 
writer. Three arguments, however, are favored by most authors: the Tho- 
mistic argument that the use and ownership of consumptibles are one; the 
Andrean argument that fungibles have a fixed value; the argument of Eji- 
ciens that money bears no fruit. One of these arguments serves only for 
money loans; one only for loans of consumptibles; and only one holds in 
all loans of fungibles. The social case against usury is not absent from 
scholastic thought. The evil effects on agriculture, the exploitation of the 
poor, the encouragement of an idle rentier class are dominant considerations 
with a few authors. But, on the whole, this kind of argument is subordinated 
to the juristic formulae. 

3. Since canon law condemns credit sales, the scholastics condemn them 
100. None of the principal arguments, however, cover the case of credit sales, 
since in a credit sale a real good is exchanged for future money, Consequently, 
їп connection with credit sales, there is a marked emphasis on the unnatural- 
ness of selling time, Thus the usury prohibition is extended beyond the bases 
provided by the principal natural arguments, The unnaturalness of selling 
time is also the chief popular argument against usury. 

+ There is а general tendency to consider as usury all riskless invest- 
‘ment. Nearly every author who specifically considers such a case pronounces 
it to be usury, and St. Bernardine and St. Antoninus treat every temporary 
transfer of risk and ownership as a loan, and all profit on the transaction 
as usury, By this analysis, usury can occur not only in the transfer of con- 
sumptibles or fungibles, but in the transfer of fruitful, nonconsumptible 
property. 

5. An essential part of the theory, insofar as money is the principal 
object of loans, is that money is nonvendible and so exempt from the laws 
of supply and demand. 

6. By a strict application of the early theory in capitalistic cities, such 
as Siena and Florence, nearly the whole community is involved in usury. 
Whether the more liberal canonists, like Joannes Andreae and Laurentius de 
Ridolfis, would have concurred in the estimates of St. Bernardine and St. 
Antoninus is not clear. 


CHAPTER IY 


THE CONCEPT OF THE JUST PRICE 


А great many later historians of scholastic economic thought, anxious to 
find a single key which will explain all scholastic economics, have declared 
that the scholastic theory of usury was part of a larger scholastic theory of 
value and the just price. With this hypothesis have often gone as corollaries 
the assertions that the scholastics believed that value was completely ob- 
jective or that the scholastics believed that value was equal to labor cost. 
‘These corollaries result largely from taking usury analysis as the typical in- 
stance of the just-price theory! 

АШ these hypotheses, so widely accepted as history, are in fact so fallacious 
and so destructive of any understanding of the usury theory itself that it 
seems desirable to devote a special chapter to showing what the just price 
meant to the scholastics. There is, it will be seen, one thin, tenuous link 
between the concept of the just price and the analysis of usury, a link wl 
alone prevents a formal contradiction from splitting scholastic economi 
But, on the whole, one of the most striking features, of scholastic economic 
thinking is that the problem of the just price is tréated from an entirely 
different viewpoint than that from which usury is considered, Even when. 
formally consistent, the just-price theory and usury theory frequently lead 

~ to different practical results; and no more bizarre confusion could be made 
than to derive one theory from the other. 








1. The Origin and Character of the Concept 


‘The just price is a formula first employed by the Roman law. The Code 
declares that a seller is entitled to recovery of the "justum. pretium" from 
а buyer who has taken advantage of him, what was given him was 
at Teast half the just price. The Digest declares that "the price of things is 
not from the affection or utility of single persons, but from their com- 
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mon estimation.” It adds that the price is not to be estimated from temporary 
circumstances or rare necessities, such as occur in a time of bad harvests. 
Another Digest text identifies the value of a good with the price at whi 
it can be sold. These three texts, one from the Code, two from the Digest, 
contain the essentials of the scholastic theory of the just price? 

Аз the Digest indicates, price or value is determined by estimation, 
subjective human act. What determines estimation? To this question, Aris- 
tote: had already answered, need. "Human need,” he had declared, "is the 
single universal standard of human measurement.”* Taken broadly, with 
need including all human wants serious or trivial, this answer of Aristotle 
Will Be the answer of the scholastic tradition; and estimation, itself а sub- 
jective act, Will be said to rest, subjectively, on the will and wants of man. 
‘The origin of value will be said to lie in human demand. 

St. Albert and St. Thomas in their commentaries on Aristotle repeat his 
words verbatim, though this fact by itself is no evidence of the acceptance of 
doctrine, but simply marks the advent into the schools of formal Aris- 
totelian teaching on the matter. St. Thomas himself declares that the 
value of goods "depends on their usefulness to man.” In form this is a defini- 
tion apparently stressing the objective character of usefulness, but it main- 
tains the radically subjective nature of value because “usefulness” is basical- 
ly dependent on man's purposes: до value a good because it fills а need 
ог to value it because it is useful are identical acts. Scotus’ definition of 
value is virtually identical with that of St. Thomas 

Similarly, Giles of Lessines teaches that value increases or decreases with 
changes in the use of the good; that is, with variations in the demand 
for it, He writes, “According to justice, each thing ought to be of greater 
worth and price at the time and for the time of its use, than at another 
time when its use is not so necessary and convenient.” John Buridan says 

















Hesse, citing Aristotle by name, declares that the j 
а near equality of goods in proportion to the measure of their market 
‘oF Usual or customary value. This measure, however, which is to be rough- 
ly considered, is a value as great as the quantity of human need." In а 
slightly different formula, but again emphasizing the role of human desire, 
St. Bernardine teaches that value is determined by a good's utility, scarcity, 
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and complacibilitas, that is, its quality of pleasing the will of a buyer. St. 
Antoninus incorporates St. Bernardine’s doctrine verbatim." 

"Thus the scholastic teaching puts the source of value in man. It does not 
entirely neglect the objective qualities of the good. St. Thomas and Scotus, 
as has been seen, do emphasize the part in determining value played by the 
good's objective capability of being useful. St. Bernardine and St. Antoninus 
give, as а second constituent of value, a good's properties, by which it is 
more efficient or powerful in meeting human needs. But these objective 
qualities are secondary; they are of interest, they become of value, only 
if they are properties which do meet a human need. 


2. The Role of Supply 


Yet, it may be asked, have not the scholastics, in their insistence on the 
influence of need, stated a theory of value which is true enough of value 
philosophically considered, but not of value economically taken as price? 
Have they not forgotten the cardinal role of supply in setting economic 
value? Does not the Aristotelian thesis mean that bread is worth more 
than diamonds? The answer to the last question is affirmative, if the ques- 
tion is confined to Aristotle's philosophy alone. The answer to all the ques- 
tions, however, is negative, if they are asked of scholastic economics, The 
scholastics grant supply its full status as a determinant of value. Either 
formally, or implicitly and in passing, they recognize that in economics need 
and demand are relative words, understandable only in terms of their cor- 
relative, supply; and they realize that a great need met by a greater supply 
will lead to а lesser value or price than a small need met by а smaller 
supply. 

St, Thomas discusses the case of a wheat seller selling at a high price when. 
he knows, but the buyers do not, that more sellers will come later and the 
price will fall, Without question, St. Thomas assumes as the basis for the 
discussion that the supply alone will here determine the price. Similarly, 
Giles of Lessines teaches explicitly that the value of а good varies as its 
supply varies: so, he says, wheat is worth more in early summer, when 
it is scarce, than in autumn, when it is plentiful. Henry of Hesse expressly. 
declares that prices are determined by the joint influence of supply and de- 
‘mand. St. Bernardine teaches that scarcity is an essential element in deter- 
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mining value, The elements, fire, earth, air, and water, are vitally necessary 
for human life, he points out, but they are common and so are valued less 
than gold or balsam. Thus, too, he says, wheat is worth more in a famine 
than in а time of plenty. St. Antoninus repeats his teaching and illustra- 
tion 

Supply, accordingly, is given its full weight in determining economic 
value in the scholastic schema. Demand is conceded the primacy, for with- 
ош the existence of human needs there would be no interest in value; but 
it is readily granted that supply will limit and channel the force of demand 
in constituting the price. The just price is seen to be the price where demand 
and supply meet: in short, the market price — —— > 








3 The Imprecision and Mutability of Price 


‘A corollary of the fact that the just price is the market price is that it is 
thoroughly variable, neither precise nor fixed. The early canonists, Hos- 
tiensis and Innocent, and the Glossa ordinaria, who take their notion of 
the just price as they find it, in the Roman law, hold that the buyer and 
seller may lawfully, even in the moral order, take advantage of each other 
up to one-half of the just price. Their implicit reasoning seems to be that 
the just price admits of that much imprecision without justice itself being 
violated. The theologians, such as William of Auxerre and St. Thomas, pre- 
fer to take the term "just price" literally and moralistically: they argue that 
if the price is the “just” ong, it is always unjust to depart from it. Eventual- 
ly their usage is accepted by the canonists^ But the theologians no more 
than the canonists believe that the just price is either exact or invari 

Аз to its exact determination, St. Thomas teaches that a small deviation 
from the theoretically absolute just price is never sinful. Scotus is more 
openly liberal. He declares that there is “a great latitude" in fixing the just 
price, and he adds that if both parties knowingly and uncoercedly agree 
to а price different from the “just price,” the contract is still just; for 
"it is sufficiently probable that when they are mutually content, they mu- 
tually wish to remit to each other whatever is lacking from the requisite 
justice.” St. Bernardine repeats Scotus’ remarks and adds that the exact 
value can "scarcely or never be determined by us." St. Antoninus repeats the 
whole teaching of St. Bernardine? 
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‘The just price is not only inexact at any one time; it also varies with 
different times and places. In the case of the wheat-seller mentioned above, 
St. Thomas holds that the early high price and the later low price are 
‘equally just and lawful, each expressing the right value at the time at 
which they are offered. Elsewhere, St. Thomas faces the objection that one. 
who buys low and sells high must violate the just price, for he "must either 
have bought it for less than its value or sell it for less than йз worth”; 
‘St. Thomas vigorously rejects the objection. The price of a good, he declares, 
may increase because of the buyers labor and risk or simply because 
of a change of time or place. Similarly, as we have seen, Giles of Lessines 
teaches that value changes constantly with changes in supply or demand, 
place or time. Again, Henry of Hesse says that all prices change and that 
it is irrational to impose prices fixed for all places or all times. Similarly, 
St. Bernardine and St. Antoninus assume that it is entirely normal and 
not at all unjust that wheat in a famine fetch a high price." 





4. The Influence of Cost 


The just price is the market price. Is there, it may be wondered, any 
effort to approach the problem from the viewpoint of the seller, and to re- 
ate cost and market value? In the Ethics (V7), Aristotle had given as an 
example of commutative justice the exchange of a house for a quantity of 
shoes, the builder's work in building the house equalling the shoemaker's 
work in making the shoes. The example is not pressed, and it seems clear 
that Aristotle intended it as only an illustration, not an absolute affirmation 
that equality of exchange demanded an equality of labor being matched; 
а little after this passage, he explicitly says that value is determined by 
need. St, Albert and St. Thomas, commenting on the Ethics, repeat Aris- 
tode's statement verbatim, and so some historians have supposed that they 
believed that labor alone determined value? But they say nothing similar in 
their own works, and a repetition of Aristotle in а commentary on him 
‘cannot be taken as an expression of the commentators’ view. 

1а Scotus, however, there is a fairly definite linking of the just price and 
the seller's labor. A seller, he says, sells at a just price if he charges enough to 
pay for his labor and his risks, and to support himself and his family. Here 
value seems to equal the cost of labor and labor maintenance as it does in the 
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classical Ricardian formulation. Somewhat similarly, Gerson teaches that it 
is normally illicit for a merchant to sell at a price which not only repays 
his labor, expenses, and risks, but also yields him a notable profit. But both 
Scotus and Gerson are treating of traders, who have bought goods at one 
price to resell at a higher price. The addition to the original price, they say, 
should not be greater than the trader's labor; they do not say that the original 
price was determined by the labor cost of the good. Given the broadest possible 
interpretation of their views, Scotus and Gerson are still only subscribing to a 
partial laborsvalue theory. Moreover, as we have seen, Scotus admits that that 
price is always just with which the parties themselves are content; Gerson 
condemns only a notable surplus over the labor cost. There is therefore noth- 
ing very inflexible in the view of the relation of cost and value of even these 
writers who approach value from the standpoint of cost." 

‘As for the other scholasti, they assume that any man engaged in an 
honest trade may and will charge enough to support himself and his family." 
But they do not believe that the just price on the seller's part will be deter- 
mined by the cost of his labor alone. St. Thomas teaches explicitly that 
value may increase by a change in place or time alone without labor or risk 
by a goods owner; and the other writers we have explored, who teach that 
value changes with changes in demand or supply, show no disposition to 
assert that such changes must reflect the cost of labor. Labor will influence 
cost and so the supply; but no scholastic teaches that it is the sole deter- 
minant of value 


5 The Objective Factors 


If the value of a good is what it sells for, if the just price is the market 
price, how can injustice ever be committed in sales? The answer lies in 
the objective aspect of the just price. Any market price is to an individual 
seller ог buyer an objective price independent of his peculiar wishes and 
wants, This paradox, by-which а price determined subjectively hy. all be- 
comes objective to each, is true of any market. The scholastics give this 


‘elementary economic fact a moral meaning. The common estimate, the 
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market price, they teach should not be altered because of the need of a par- 
ticular seller or the advantage of a particular buyer. If a man driven by a 
desperate need to feed his family wants to sell wheat and the market price of 
wheat is 100, he is entitled to sell at 100; his need is not to be exploited by a 
buyer seeking a bargain. If а man needsa common medicine to save his life 
and its usual price is 10, then 10.000 cannot be asked of him on the ground. 
that it is worth that much to him.” Common, not individual, need is the 
measure of value. “The value of a good ought to be considered not accord- 
ing to the necessity of the buyer or seller, but according to the necessity of 
the whole community."* If the whole community seeks a rare life-saving 
drug, its price will naturally be high, but the need of a single individual does 
пос by itself create value. Value is social. In the language of St. Thomas, 
а seller who charges a high price because of the special need of a buyer or be- 














his"; "" for the buyer's need or advantage is not the seller's to sell. In the 
language of any modern economic textbook, in a market where information 
is perfect and equilibrium has been reached, no buyer or seller will trade 


the equilibrium price, the result of all individual de- 
idual supplies, will be the price at which anyone who 





mands and all ind 
trades will trade. 

Curiously, the scholastics do admit a departure from the market price, 
when a seller sells a good or peculiar advantage or sentimental value to 
him. If he charges more for suffering this extra loss, they argue, he acts 
justly, because he sells what is his to sell" They do not say, of course, 
whether any buyer will wish to pay this premium, and presumably in a free 
market no one would; so that this exception to the norm of the common 
estimation is not of overriding significance. Similarly, Scotus’ admission 
that an uncoerced buyer and seller may lawfully decide to trade at a price 
different from the market's is an exception of no great consequence. 

‘The scholastis also condemn attempts to manipulate the market price 
artificially by monopolistic restriction of the supply or by purely specu- 
lative purchases." The just price is the price established by genuine con- 
sumer or commercial demand and available supply. But this repugnance 
to monopoly and sheer speculation does not alter the fact that the just price 
is normally the market's. 
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6. Legal Price Fixing 

The market price is established by the whole community of buyers and 
sellers, а community the same in fact as the political community. Cannot, 
therefore, the representative of the community, the prince, determine pub- 
licly what the just price of a good is? Is not such determination particularly 
necessary in the absence of perfect information and perfect competi- 
tion, inasmuch as the true market price is, in these conditions, difficult 
to know? The medieval scholastcs’ analysis suggests an affirmative answer 
to these questions, but stops short of anything like a full development. 
St. Thomas speaks of the public authorities setting the measures to be used 
by sellers in determining weights and lengths, and he says the sellers 
may not alter these measures; but he does not extend this analogy to the 
setting of price itself. Scotus suggests that the seller may charge what the 
State would have to pay to obtain similar goods. Gerson declares that the just 
price may be determined by а "lord or prelate."*® As will be seen in the 
discussion of the price of money, this belief that value may be determined by 
law may constitute the one formal link between the just price and the 
prohibition of usury" 














7. The Just Price and Usury Analysis 

The mutable, imprecise, radically subjective character of the just price has 
been made clear. The scholastic, it is evident, do not believe in a completely 
objective determination of price nor in a labor theory of value. Buying and 
selling, in their eyes, need conform to no absolute, invariable price standard. ** 
The just price is the market price; but the just price is a technical concept 
applying only to commodity sales. It s not applied to loans. Usury is in no 
way a problem of the just price in the usual scholastic sense, This will be 
demonstrated by four cases, each involving sales on credit, the one area in 
which the two theories overlap. 





‘The Distinction by Intention 
Perhaps the sharpest, as it is the simplest, distinction between usury and 
the unjust price is made by the Gloss, which distinguishes them purely 
by a seller's intention. If a seller on credit sells at a higher price because of 
ж. Thomas, ST, LIT: ad а; Sota, Se inh pp: 93-95. 
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the credit involved, he commits usury; if, however, he charges the 
price not for the credit but because the buyer is ignorant of the just price, 
he commits an injustice but no usury The distinction is not a verbal 
quibble without prictical-effect- TG be guilty of public usury is to be 
ipso facto excommunicated, while simple injustice involves no such penalty, 
The practical consequences involved are thus of the highest moment and 
depend solely on the distinction between usury and injustice. The Gloss's 
teaching is a classic proof that usury and unjust evaluation were regarded 
as essentially different matters. 








Credit Charges and the Maximum Just Price 


Another case involving a distinction between usury and the just price is 
this: A price differential exists between the cash price and the credit price 
throughout an industry. It is argued that this is prima facie evidence of 
usury; the higher credit price must be a charge for time, But, replies St. 
‘Thomas, the credit price could be the common estimation of the good, 
that is, the true just price, and the cash price could be a discount gratuitously 
given by the seller. Or as St. Bernardine and St. Antoninus put it, the just 
price admits of imprecision: the cash price may be only the mean just price 
and the credit price be the maximum just price" In this way, St. Antoninus 
believes he can justify a good part of the Florentine wool trade, largely 
financed by credit furnished at a premium above the cash price, Here the 
justprice theory leads to a far more liberal result than the strict applica- 
tion of the usury prohibition, 








Credit Sales of Speculative Commodities 


According to the usury theory, the present value of the good loaned de- 
termines absolutely, exactly, and without margin the value to be returned. 
Whatever is added to the principal is usury. But, it is objected, the analysis 
of the just price recognizes that value changes. May not a good bought on 
credit today be worth more at the time of payment? Should not the debtor 
pay this higher price? These questions lead to a recognition of a creditor's 
rights in the case known as venditio sub dubio. Venditio rub dubio is 
sponsored as an exception to the usury law by two papal decretals, and all 
discussion of the case follows these two decisions and a third decretal limit- 
ing them? In In civitate, the first papal condemnation of higher prices 
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on credit sales, Alexander III admitted an exception: such payments should 
not be considered usurious if there was a real doubt at the time of the sale 
аз to the future value of the merchandise. At the same time, the Pope 
counseled against charging more even in such a case. Urban Ш. shortly 
afterwards declared flatly that a sale on credit at a much higher price than 
the current cash one was usury. Forty years later the celebrated decretal of 
Gregory IX, Naviganti, considered the converse of the case of In civitate— 
payment in advance for goods to be delivered later. The Pope, in a ruling 
analogous to Alexander's, decided that a discount for the anticipated pay- 
ment was not usurious if there was real doubt at the time of payment as to 
what the value of the merchandise would be at the time of delivery. At the 
same time recurring to the case of In civitate, he reaffirmed the licitness of 
a higher charge in credit sales where there was doubt as to the future value, 
but added a new condition: the seller must have not intended to sell the 
goods on credit, but originally must have planned to sell later at the later 
cash price. 

"These three canons supplement each other with fair consistency. Alex- 
ander Ш and Gregory IX both believe that the value of a good at the time 
the contract concerning it will be completed may be considered by the parties 
to a sale, and that a fair price will be one which allows for a probable in- 
crease or decrease in this value. The determination of such a price they 
take to be entirely different from the usurious sale of time, Urban III con- 
demns only the setting of a price which, beyond reasonable doubt, the 
merchandise will never be worth. Gregory adds a condition to Alexander's 
permission. It is a simple application of the doctrine that the intention to 
gain from а loan is always usurious, and merely points out that а seller 
intending to gain by a transaction involving credit would certainly b. 
sin. All the decretals agree that where it is believed or hoped that the future 
value of the merchandise bought on credit will be less than the price paid, 
usury is committed; and they similarly agree that usury occurs in the second 
case, ifthe buyer thinks that the future value of the merchandise bought in 
advance will be greater than the price paid; that is, according to the canons, 
all speculation in commodity futures is illicit. But all the decretals equally 
assume that where no profit on the credit involved is intended, but the 
preservation of equality of values is aimed at, the justprice theory and not 
the usury prohibition applies. 

Innocent IV, in his commentary on Naviganti, argues that by a parity 
of reasoning, a seller who intended to sell at a different place, where his 
goods would be worth more, but who is prevailed upon to sell on credit 
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in the place where he is, can lawfully charge the higher price of the other 
place, provided he deducts for the labor and risk he has been spared. Hos- 
tiensis criticizes Innocent’s admission, saying that it opens the way to ex- 
ploitation of needy buyers and frauds by usurers. "I fear,” he declares, “that 
these words drag to hell many thousands of souls.” Yet, he adds, showing. 
а curious mildness towards a teaching with such results, “sometimes good 
Homer nods; therefore I accuse по one in litigious judgment; but in the 
penitential forum, it is fitting for cach one's own conscience to accuse 
himself." ж 

The Glos ordinaria, William of Auxerre, Alexander of Hales, and Hos- 
tiensis all stress that there must be no intention to gain on the part of the 
creditor. Hostiensis is particularly disturbed that the condition placed by 
Gregory, that one must not have originally intended to sell on credit, 
rarely observed in practice. He warns solemnly that the written form of the 
contract is no justification unless one really intended to sell for cash later; 
for "God questions the heart and not the hand.” 

All these authors, following the decretals, also insist that there must be 
а real possibility of a change in the future value of the goods. William of 
Auxerre says that "a good and wise man” is always to be asked if such a 
possibility exists?* The nature of this possibility that the value will in- 
crease is perhaps best explained by Giles of Lessines, His analysis here is 
closely tied to his analysis of time which we have already examined. He says: 








Time can be related to some exchanges of goods as conferring or taking away 
something of their just value, And in this way, if, on account of time, one sells 
for more or less, a contract of such a kind will not be usurious; for a measure of 
wheat is estimated to be worth more—and justly soin summer than in 
autumn, other things being equal: this is, to this extent, from the nature of time, 
and therefore if one accepts more for grain sold for the summer than he would 
have given in autumn when he buys grain, he is not judged a usurer, provided. 
at that time alone [summer] he had wished to sell the grain, and not at another 
time 








If the passage of time will give rise to an increase in demand or a decrease in 
supply or give opportunity for fruits to mature, time has a real influence on 
the value," and venditio sub dubio applies. If time has no effect on the value, 
(а higher credit price will be a charge purely for the credit and so be usurious, 

‘The intention to profit on a sale is lawful, the intention to profit on a 
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loan illicit. In the case of the credit sale, involving both a sale and а loan, 
profit on the loan is usury, but the normal profit on the sale is just. There is 
no formal contradiction here between the usury theory and the justprice 
theory. One considers only the charge for credit, and prohibits it. The other 
takes the transaction as a sale and, considering the variable value of goods, 
allows the parties to make as much profit as they would if both delivery 
and payment were made at the later date, without credit being involved. 
"The higher credit price is not, in these circumstances, for the credit; it is 
‘imply compensation to a seller, who could have sold later at the same price 
for cash. Yet the case, without showing a contradiction, does demonstrate 
clearly the difference between usury theory and the just price 

A significant aspect of venditio sub dubio not yet mentioned is that it is 
а plea confined to commodity sales. The decretals pointedly speak only of 
commodities, and William of Auxerre, Innocent, and Giles of Lessines spe- 
cifically exclude money from being treated as an object of a venditio sub 
dubio? Similarly, no one ever says that а moneylender may appeal to the 
theory of value suggested by the just-price analysis. According to this theory, 
since value is determined by the common estimation and since it varies, 
‘every usurer might plead, I sell money at a time when it is commonly in 
demand and I contract to receive payment at a time when it will be less in 
demand; therefore, 1 give money when its value is high for money when 
its value is low, and T should be able to ask a premium. But it is not even 
suggested that the usurer can make this defense. Why is venditio sub dubio 
confined to commodities and why is the just-price theory not applied to 
money? Is there in these divergencies a direct contradiction between the 
usury prohibition and the concept of the just price? 

‘Verbally, the distinction between the areas covered by the two theories is 
accomplished by declaring that "money is nonvendible" ? and that the norm 
of the just price applies only to sales of commodities. But why, it may be 
argued, should this verbal distinction make any real difference? Is not all 
economic value constituted in the same way? Why should not the value 
‘of money be determined like the value of other commodities by the common 
estimation? To these questions the answer implicit in the scholastic analysis 


is that the just price of money is determined by law; the legal face value of 
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like other values by the common estimation; only here, as with the price 
of certain other commodities, the common estimation is fixed and proclaimed 
by the State. Moreover, the face value of money is set for all times. "The law 
does not recognize that 100 florins a year from now are inferior to 100 florins 
today; and as the legal price binds in conscience, money must be evaluated 
now and a year later at the same price. Time, therefore, can not change the 
value of money, as it can the value of other goods; for whether or not the 
supply and demand for money increase or decrease, the legal face value 
will hold. Money remains a pure measure fixed by the state and is considered. 
as immune from all fluctuations in worth. 

‘The foregoing analysis, it must be stressed, is only implicitly present in. 
the medieval approach; the later scholastics develop and clarify it. Yet to see 
the result of this analysis present as an underlying assumption of the medieval 
scholastics does not seem unwarranted. No other view gives meaning to the 
standard formula “money is nonvendible.” Only by making this assumption 
could a formal contradiction between the just price theory and the usury 
theory have been avoided. Moreover, the assumption is contained, in a 
formulation using different words, in the statement of St. Thomas that 
money is a fixed measure. As the measures for determining length and quan- 
tity which have been set by public authority may not be changed by private 
persons, so money, which is the measure of price, may not be changed by 
private persons. 

In only two cases is it admitted that the value of money may change. One 
is the case where the State itself changes the legal value. In such a case an 
alteration in the measure itself occurs and a real difference in value is effected. 
În such a case, the principle of venditio sub dubio applies: if a lender fears 
a devaluation by positive law, he can stipulate that his principal be returned 
to him calculated at the slver-gold ratio prevailing at the start of the loans 
But this exception points up all the more the basic scholastic assumptions: 
the legal price is the just price, and the value of money is its face value, 
‘The other case, dealt with by a minority of medieval authors, involved the 
sale of foreign exchange. This will be considered in Chapter VIII, Banking. 

Аз far as formal theory is concerned, this insistence on the legal value 
‘of money reconciles the usury theory and the just-price theory: the one 
teaches that increment on a money loan is unjust, the other that the value 
‘of money fixed by law is to be observed, and according to each theory, to 
loan or sell 100 florins for 110 is unjust. Indeed, if money alone is considered, 
it is easy to infer that the scholastics believed that value was always fixed 
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and objective; and a number of modern historians have made this mistaken 
inference. In fact, however, the scholastics do not think of the legally deter- 
mined price as the normal case. According to their analysis, the variable 
market estimation is the usual determinant of value, and value is only acci- 
dentally stabilized by law. Consequently, if money could be considered in 
some way other than as a pure legal measure, the scholastics would not insist 
оп its face value being observed but would leave the determination of its 
value to the market. If money could be treated as а commodity, without а 
legal price, its value would be free to fluctuate, and the seller of present 
money for future money could lawfully make a profit on its sale. The strict 
usury theory, prohibiting any increment on a loan, would not apply if the 
transaction were a sale; and if the legal price of money did not have to be 
observed, the sale could be made a profitable one. Thus, a transfer of juri 
diction from the usury prohibition to the just-price theory could open the way 
to immensely different practical results, once the legal price of money ceases 
to hold, In the sixteenth century the theorists effected this transfer of jurisdic- 
tion on a large scale; in the Middle Ages the possibility was not exploited 
and the just-price approach and the usury approach led, in general, to the 
same conclusions where money and not a commodity was the object of 
the transaction, 











Contracts of Sale and Resale 


Опе type of sales contract exhibited a peculiarly urgent practical problem 
because of its use by customary or public usurers. This was a contract of 
sale, with an agreement by the purchaser to resell to the original seller, 
‘Although not technically described as mortgages, these contracts were sub- 
stantially in the form of mortgages as known in Anglo-American law today. 
Were they to be treated under the rubric of the just price or under the 
rubric of usury? 

‘As carly as Robert of Courgon, we find complaints of wealthy men who 
buy the vineyards, mills, and chateaux of would-be borrowers and having 
enjoyed the fruits of these goods for a time, resell them at the same price to 
the borrower, who has meanwhile had the use of their money. By such sale 
and resale agreements, the law against the acceptance of the fruits of pledges 
‘was easily evaded. Courgon denounces the practice as pernicious usury. 

Shortly after this, two letters of Innocent Ш, later inserted in the Decretals, 
deal with the same problem. In the first case judged by the Pope, the 
creditor agrees to resell to the original seller between the seventh and ninth 
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years from the date of sale the lands and fields which he has bought, and 
to charge only about half-price in the resale, The Pope judges this contract 
to be in fraud of usury on a realistic ground: the low resale price. A true 
buyer, he seems to reason, would never resell at such а figure." Similarly, in 
the second case, Innocent declares that two clauses suggest that the resale 
contract is in fraud: (1) the fruits are to be counted against the resale price, 
а procedure that would be inexplicable if а true sale had been effected; (2) 
the original seller is at the same time charged a higher price to redeem his 
property, again an inexplicable condition, if a real purchase was being made. 
Moreover, the buyer was accustomed to exercising usury. In neither case, 
it should be noted, is the simple addition of a resale clause, whether in favor 
of seller or buyer, sufficient in the Pope's eyes to prove the contract usurious, 
He appeals to other circumstances suggesting a deliberate evasion in order 
to establish guilt. 

St. Raymond allows a resale agreement in favor of the seller, unless it is 
done in fraud, as, for example, when the resale price is higher than the 
original, Innocent ТУ has substantially the same teaching. Hostiensis also 
allows the resale agreement and cites the Roman Jex commitsoriae to show 
that the contract is a valid опе?" He warns, however, that in the external 
forum usury will be presumed, if a man seeking a loan is compelled to sell 
his property and enter such an agreement instead. He believes that many 
contemporary usurers buy the possessions of the poor, who are then allowed. 
to recover at the same price between the seventh and ninth years, The 
usurers, he says, "make baratos [frauds], and they are truly berata, leading 
to barathum [hell]."* "Baratae" will be the standard term by which such 
fraudulent sale agreements will be described. Astesanus, who is the first 
theologian to mention the contract, follows Hostiensis and allows the resale 
agreement, unless the price paid is unfair.” A general maxim found in 
the Gloss, in Hostiensis, and in other early canonists, which rules their 
treatment of the sale and resale agreements, is this: “Against usurers it is 
easily to be presumed." * Hence an intrinsically lawful conditional sale would 
be considered usurious if employed by a public or notorious lender. 

‘The contracts considered by the early writers have all been transactions in 
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which the disguised lender bought, and the would-be borrower repurchased. 
Joannes Andreae now considers the converse of this procedure. А man, asked 
to lend, instead sells a good on credit to the one seeking a loan; he then im- 
‘mediately repurchases the good at a lower cash price. This leaves the bor- 
Tower with ready cash, and а debt for the larger amount of credit, Despite 
the use of the sales device, Andreae concludes that this is usury? 

Henry of Hesse discusses at some length the resale practice of the kind de- 
scribed by the early writers. For example, instead of lending, an investor buys 
for one year a house that ordinarily rents for 10 per year. He pays 10 for it 
and rents it for 10. At the end of the year he resells the house to its former 
owner at 10. His profit is roo per cent. This kind of business, Hesse reports, 
is favored by many rich men. Some of them will not loan at usury because 
it is clearly a sin; others will not because of the social opprobrium it brings, 
But both kinds of people like this alternative way of obtaining as much 
money and more. "It is; says Hesse, "a kind of buying by which the rich 
get richer and the poor poorer," ** 

But Hesse does more than denounce the practice as a fraud. Unlike the 
early writers who content themselves with denunciation, he attempts to 
show why itis unjust, The transaction, he says, does not have the full nature 
of a sale, for ownership has not passed in it absolutely. The temporary pur- 
chaser cannot alienate the good, and alienation is a power possessed by any 
true owner, Also the original seller, when he repurchases, is allowed to 
charge the temporary buyer for any damage he caused the good, and this 
‘again shows that the buyer was not the full owner. Moreover, he says, the 
practice is against the natural end of commerce, which is to relieve need, 
not make someone wealthy. Again, he declares, the fair price of a true sale 
is generally not paid; the good sold is usually undervalued for the sale. И 
опе replies that the price is less the shorter the time the good is sold for, 
Henry answers that this reasoning can be reduced to a logical absurdity: 
according to it, one could become the true owner of all Bohemia for at least 
an instant by paying an obol. In fact, Henry implies, no true sale’s price 
varies with time alone. On all these grounds, he concludes that the object 
of the sale and resale contracts is a pledge, not purchased property, and 
the transaction is a loan at usury." Henry's arguments, it is clear, tell ex- 
cellently against sale and resale arguments made at unfair prices with con- 
ditions showing manifest bad faith. But they do not tell against resale 
agreements as such. 

















“Joanne Andee, Decretalium le, = Нему of Hese, 1:8, Cal. 
VI, De war, сл. “ному of Hene, ISK, bos. 


98 THE SCHOLASTIC THEORY, 1150-1450 


The pure resale clause continues to be unassailed in itself, as is particu- 
larly evident in the treatment of redeemability clauses on the census, a use 
approved by the papal bulls. At the same time, the abuse of the resale clause 
by usurers continues, Laurentius de Ridolfis sums up the opinion of every- 
‘one: “Experience has taught that when contracts of loan are put aside, the 
usurers have begun to make contracts of conditional sale, with an agree- 
‘ment to resell the good afterwards.” ** 

Scholastic testimony from the twelfth to the fifteenth century supports 
the truth of Laurentius" observation. It is also clear that such resale agree- 
ments may be condemned as naturally unjust, if the price is grossly unfair, 
or if conditions are attached which show that the socalled buyer does not 

end to become the true owner. But, as the scholastics are also unanimous 
in admitting a resale agreement as licit in itself, no naturallaw objection. 
was raised to contracts where a fair price was paid, the purchaser became 
the true, if temporary, owner, and a resale clause was added.*® Although such. 
contracts made a portion of the usury prohibition inoperative in practice, it 
appeared that they could be condemned only by positive law. In short, the 
theory of the just price worked to a different result than did the strict usury 
theory. Only by taking the usury rule as a standard and finding the sales 
contracts "in fraud of it” could the usury rule itself be maintained. The. 
divergence between the two theories was a serious weakness in the natural- 
Jaw case against usury. At the same time, the fact that the scholastic authors 
were willing to insist that such contracts be treated as frauds, while no such 
insistence was made in relation to annuity contracts, suggests very strongly 
the practical considerations underlying some of the scholastic formalism, 
"The fact that the sale and resale contracts were considered far more suspect 
than the annuity contracts suggests some practical discrimination by the 
scholastcs as to the type of credit whose interest rate they wished to control, 








Conclusion 

То recapitulate: the just-price theory supports the usury prohibition in 
agreeing that the legal value of money is invariable, but it invites avoidance 
of the prohibition when the legal value is not formally involved, In general, 
the medieval scholastics refused to permit the evasion which this transfer of 
jurisdiction to the jus-price theory offered; so that the radical difference in 

"Laurentius de Ridolfis, 2:60. Ов the re- жа sale recur in а modern context under the 
decal of the cruz, see fu, Chapter federal income-tax laws ме James A. Moore 
Уп св 1. ant David H. W. Dohan, “Sales, Churches 


The problem of when a sle with a re- and Monkeyshines” Ter Law Review, XI 
purchase agreement atached is not tn be treated (1996), 87. 


THE CONCEPT OF THE JUST PRICE 9 


approach underlying the theory did not become obvious in the Middle Ages. 
In three cases, however, the justprice theory supplanted the usury analysis 
with markedly differing results: venditio sub dubio; credit sales at the maxi- 
mum just price; and credit sales where the seller's intention was unjust but 
not usurious. In these situations involving the sale of commodities there was, 
perhaps, less need to fear the outright exploitation of the debtor against which 
the usury theory guarded. Only where the whole purpose of the prohibition 
was threatened with frustration was the usury rule invoked to the exclusion 
of the justiprice rule in sales; this was when the most common type of 
security device for a lender was cast in the form of a sale, Then, with a 
disregard for theory that was at once instinctive and unjustified in theoretical 
terms, the scholastis insisted that the usury rule must measure the justice of 
the transaction 
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CHAPTER V 


TITLES TO PAYMENT BEYOND THE PRINCIPAL 


The canon law, the canonists, and the theologians recognized from the 
beginning that the usury law, like most laws, permitted exceptions. From 
the recognition of individual exceptions, there arose a theory, and from the 
theory of exceptions there eventually developed а theory of interest, This 
development, however, is far from reaching its maturity in the Middle Ages; 
only the first halting steps are taken here, From a theoretical viewpoint, 
development was retarded by the concept of the normally gratuitous loan, 
which led to а belief cherished by the theorists that ever to admit interest 
as due from the beginning of a loan would be to destroy the usury prohibi- 
itself. Growth was also checked by the notion of the sterility of money. 
At the same time, from a practical standpoint, the doctrine on intention 
prevented any widespread appeal to interest titles. Loans, it will be recalled, 
were considered licit only if made from charity; compensation on them, 
even if justified, was thought vitiated if it were sought chiefly for its own 
sake, Insistence on intention did prevent any evasion of the usury laws, at 
least in the spiritual order, but it had also the effect of barring the use of 
legitimate interest titles by many honest lenders. This tight restriction on. 
the interest titles must never be forgotten in considering medieval interest 
theory. The theoretical barriers of the gratuitous loan and the sterility of 
money were partially overcome in the Middle Ages, but the doctrine on. 
intention remained an unmovable obstacle. 

"The interest theory, then, in the Middle Ages was in an embryonic state, 
but it was an embryo which would in later times become a giant. There is 
по need to dwell on its subsequent importance. In the end, as everyone 
knows, interest on loans came to be considered the norm, and usury the 
exception; and the scholastic analysis of usury came to center on the dis- 
tinction between usury and interest. What is important now is to under- 
stand the early concept of interest, to see how it was first distinguished from 
usury, and to appreciate its growth. An understanding of its later role must 
begin with an understanding of its early life. 
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Before we turn to interest theory proper, however, we must concern our- 
selves with certain other exceptions to the rule that usury is any payment 
beyond the principal 


CASES INVOLVING A SPECIAL RELATION BETWEEN 
LENDER AND BORROWER 

"The first class of exceptions to the usury law consists in cases where a 
relation beyond the simple one of lender and borrower exists between the 
contracting parties. These cases are readily understandable, although they 
present little theoretic interest, since in each the grounds for payment beyond. 
the principal are entirely accidental and alien to the loan itself. The grounds 
for payment lie in the special relation of the parties, which has nothing to do 
with the loan in any way. The cases tell us nothing of the scholastic principles 
оп lending, but they unquestionably had some effect in stimulating the ad- 
mission of more important exceptions, and they furnished matter for further 
precisions of the doctrine itself. 


т. The Borrower An Enemy 


From an enemy you may demand usury. This exception is the oldest one 
recognized by the canon law and is based on a text from St. Ambrose em- 
bodied in Gratian, which declares, ubi jus bell, ibi etiam jus usurae? The 
relations of justice are suspended between belligerents: if you have the 
right to kill a man, you have the lesser right to deprive him of his property? 
"This is the foundation of the exception. i 
with different commentators, but none differ greatly as to principle, By 
"enemy" some writers understand heretics and infidels, particularly the 
Saracens. Here a secondary considera 
main motive in weakening such enemies is the desire to bring them into 
the Church? Giles of Lessines goes to the extreme of saying that dispart 
cultus is excuse enough for usury, because God, as the owner of all goods, 

One t of exceptions appears im а тве. do pot involve а rele contract. 

y Homiemis (Summa, V, De "Gratian, Daren Grin, Сл QA, 
саз. This tion appear 19 contradict the 
"еда, Adejumo, pro dote, stipendia der trading that оту, unlike killog, can br 
cts, cui velie jore necem Ti see pra, pei 
Vendem wb dubio, prium рон tempera * Glovis ordinaris, Саз, Q4, саз; Alet- 
eda, эми of Hales, ит, inqnit. 
Poena nec in fraudem, lex commisi, “їйї didi, femme, C14, Qut 
ue Berard of Pavia Samma deal, Vis, 
Dans, soc pompas plus forte modis диш 5, 
Гм 


























“Roland Bandinelli, Summa, Саз, Q4. 
Vendia fructus, ler commisaris, and md Foe ter sutborty, € St. Bernardine, De 
pompa we do not consider here, since they соет, 42: 








102 THE SCHOLASTIC THEORY, 1150-1450 


may be supposed to have given them to the faithful This interpretation, 
however, is unusual. Other writers include under “enemy” the enemies of 
the State and, in particular, of the Roman Empire." Most writers agree that 
Christians and Jews are not to consider each other enemics, and that the 
text authorizes neither group to take usury from the other? This is affirmed 
particularly against Jewish appeals to the text as authorization to take usury 
of Christians? The Gloss points out that the canon may also be understood 
as saying, Ask usury of whom you wish to harm; but you should not desire 
to injure anyone, and therefore should not demand usury of anyone." This 
opinion is repeated as а possible one by most of the later commentators," 
and it is, of course, abstractly speaking, an unimpeachable sentiment. None- 
theless, since all the commentators recognized the right of just war, they 
all, at least implicitly, recognized that at times you could wish to take usuries 
of someone: 

‘The practical importance of this canon was perhaps greater than might at 
first be supposed, since considerable commerce took place between the 
Near East and the Italian citystates, and opportunity for lending to ап 
enemy Saracen may not have been rare? Other applications of it do not 
readily suggest themselves, 





2. The Borrower a Vassal 
~~ Two texts in the decretals allow ecclesiastical creditors to retain the rev 
5 enues of lands pledged to them in a loan, not counting the revenues towards 
the payment of the principal, if the pledged land ig already a fief of the 
creditor and if, at the same time, the vassal is freed for the length of the 
pledge from his normal service." The Gloss, St. Raymond of Pennafort, 
and Alexander of Hales handle this exception very awkwardly, declaring 
that it is a special privilege in favor of the Church and does not apply to lay 
fiefs!* Their opinion amounted to saying that the Church could commit 
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‘usury while no one else could, and this bizarre notion is not supported by 
‘more thoughtful authorities. Pope Innocent IV says the rule holds only 
where the service from which the vassal is freed equals the fruits of the 
pledge, or where the fief is illegally held by the debtor, from whom recovery 
is thus sought by peaceful means." Hostiensis, who is personally familiar 
with the case with which the second canon deals, rejects these explanations 
as not in accord with the facts. The ground for the exception, he declares, 
is the legal one that the ownership of a fief is always retained by the seigneur; 
when the fief is returned to him in pledge, he receives back his own prop- 
спу and is entitled to collect the full revenues of it. At the same time the 
vassal is freed from the services which he had to render as the condi 
of his use of the fief, so that no injury is done him. This ground holds for 
both ecclesiastical and secular fiefs?" Hostiensis’ opinion becomes the com- 
‘mon one; 





з. The Borrower an Unjust Possessor 


А somewhat related case is the permission given to clerics by the Council 
of Tours under Alexander Ш to retain the fruits of pledges, not counting. 
them on the principal, if the pledge is an ecclesiastical benefice being re- 
deemed by a layman. The sense of this canon, all the commentators agree, 
is that the clergy are here given a way of recovering benefices for the Church 
which are illegally retained by laymen: In effect it is a form of occult com- 
pensation, The English canonist Alanus (A. rao) and Hostiensis extend 
this right to laymen as well, when no other means exists of recovering prop- 
erty unjustly held?" This opinion becomes general? 








4. The Creditor а Son-intaw 


"The canon Salubriter, а text from a letter of Innocent II, again deals with 
a special type of pledge. Here а father-indaw, unable to pay the agreed 
dowry to his son-in-law, has offered property as a pledge. May the son-in-law 
keep the fruits of the pledge without counting them as payment on the 
dowry? "The Pope says that he may, because the fruits of dowry itself are 
often not sufficient to meet the onera matrimonii?" On the face of it, the 
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Pope would seem to be saying that since dowries were ordinarily not suffi- 
cient, he was allowing a usurious way of supplementing them. The Gloss 
merely says that, since the burdens of marriage would regularly be met by 
the fruits of the dowry, now, when the dowry itself is not given, the fruits 
of the substitute should be used for the same purpose™ Hostiensis gives 
alternative explanations: either no loan takes place, and the usury prol 
tion does not apply; or, in fact, the somindaw becomes the owner, not 
simply the holder, of the pledge, and so can appropriate the revenues аз 
his own, Hostiensis emphasizes what the other writers suppose, that the 
public good demands that dowries be kept intact? This necessity of public 
welfare does not, of course, itself create the right to the fruits, but it is the 
only real reason why a search is made for an excuse to assign them to the 
son-in-law. The most generally adopted explanation is that of St. Raymond. 
and Innocent IV; it is that the fruits are given as interesse; * the Gloss, in 
effect, has given the same opinion. This explanation is the most consistent, 
but a consideration of its precise significance we postpone to a treatment of 
interesse itself. 

Of the four cases put, payment beyond the principal is allowed because 
the normal rules of justice are suspended by a state of belligerency, because 
there may be occult compensation for stolen property, because a pledge is 
juridiclly conceived as distinct from a fief, and last, either because a pledge 
in lieu of a dowry is not considered to be a pledge on a virtual loan, or 
because the fruits are interesse. Only in the analysis of the last case is a gen- 
eral or normal title to payment beyond the principal suggested; and even 
in this case the normal title is accepted solely because of the special circum- 
stances characterizing a dowry. Each case is one in which relations between. 
the parties other than the lender-borrower relation are dominant, and these 
special relations lead to permission of increment to the principal. 

















GIFT 


‘As Roman law familiar to the canonists suggests?" and as anyone might 
think for himself, the debtor is under а natural obligation of gratitude to 
return bis creditor's favor of the loan. This obligation is entirely distinct. 
from an obligation of justice, and it can never be made binding in а con- 
tract or become a right enforceable by the creditor. But it is entirely proper 
if the debtor spontaneously offers а gift to his creditor as an indication 
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of appreciation for his kindness. The gift, to be licidy accepted, must be 
‘wholly gratuitous—for example, not made to obtain а new loan or the 
prolongation of an old one. Moreover, not only must the lender believe that 
the debtor makes the gift under no compulsion, but he cannot even have 
principally hoped for the gift. Here again the carly scholastics’ doctrine 
of intention dominates. As it is mental usury to hope for gain from a loan, 
жо it is sinful to lend with the principal intention of receiving profit by a 
gift. Only a secondary hope of a gift is permissible. This severe and curiously 
abstract doctrine is stated by William of Auxerre, St. Raymond, Hostiensis, 
St. Bonaventure, Scotus, St. Bernardine, and St. Antoninus? St. Thomas 
appears to allow a principal hope of a gift, if it is a token of service or praise 
not estimable in money No authority allows as licit the principal hope 
of a pecuniary gift. 

‘The question of intention in receiving gifts is of more importance than 
might be suspected in our commercial age, when gifts are not a regular 
source of profit, In the Middle Ages, many payments for loans were made 
as gifts, and, in particular, the compensation by kings and states on their 
loans was often declared formally to be a gift This formula would free 
the recipient from public odium or prosecution for usury; but if he had 
loaned to the king with his eye principally on this expected gift, he would 
certainly have sinned mortally, according to the common doctrine. 





INTEREST DUE TO FAULT 


By interest is meant compensation due in justice to a creditor because of 
loss which he has incurred through lending. Interest in the strict sense is 
thus distinct from both the payments in the special cases set forth above 
and the voluntary payment of а gift. The concept and the term "interest" 
are derived from the Roman law, and it is important to note the sense in 
which they are used there. The Roman jurists never refer to interest when 
they treat of the mutuum or foenus, where usura is the standard term to 
describe payment beyond the principal? It is in discussing actions for 
damages because of the nonfulfillment of a contractual obligation that they 
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speak of quod interest, of “that which is the difference,” between the in- 
jured party's present position and the position he would be in if he had not 
been injured? Quod interest, the difference, is what the delinquent party 
is held to pay the damaged party. It is to be calculated by considering both 
the actual damage caused and the lost profit the injured person might have 
made, although the Code adds that the total can never be double the sum of 
the original default? The distinction between usura and quod interest 
is made explicit in a law on partnership, which says that if a partner keeps 
back part of the partnership's profit and uses it for his own benefit before 
restoring it to the common fund, he is held to pay his partner for the dam- 
ages caused by this delay mom quasi usuras, sed quod socii intersit™™ In the 
Roman law, then, quod interest is far from being considered a special pay- 
ment on a loan. It is damages due on any contract because of a party's 
default, 

‘The Roman-law formula was taken up by the twelfth-century Bolognese 
school. Azzo concentrated the phrase into a single substantive, interesse. 
Among the canonists, Huguccio and Bernard of Pavia are the first to refer 
to the concept, and they still use verb forms, such as interesset. Lauren- 
tius Hispanus is the first canonist to employ the new term, interese; his 
text, incorporated into the Gloss, makes the term standard from about 1220 
on It is important to remark how early the term appears. The idea of 
interesse is as old as the rational analysis of usury itself. The sense in which 
the term is used by the early canonists and theologians, however, is substan- 
dally the same as that of the Roman law. Interest js never thought of as 
payment on а loan; it is the “difference” to be made up to a party injured 
by the failure of another to execute his obligations. The common distinction. 
between usura and interesse, id est non lucrum, sed vitatio damni? In- 
terest is purely compensatory. It is accidentally and extrinsically associated 
with a loan. Moreover, at no time in the first century of analysis is a general 
theory of interest developed. The canon law deals with particular cases; the 
canonists comment on these individually; the theologians mention the same 
individual cases or treat the problem of interest in their answers to objections 
to the usury prohibition. General principles are noted only as they arise in 
particular situations. The early recognition of interest is thus strictly limited 
to individual cases where the writers have seen that the lender has actually 
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suffered damage. Let us now consider these particular cases in which in- 
teresse is allowed. 


т. Loss by a Guarantor 


‘The earliest admission of interest on a loan occurred in a case in which 
the guarantors of a loan had been forced to borrow money at usury to 
fulfill their guarantee when the principal debtors defaulted. Pope Lucius III 
ordered that the principal debtors pay back to the guarantors the usuries 
they had to pay and any other losses they had suffered The Pope's letters, 
inserted in the Decretals, are the first official recognition of the right to 
damages by a lender, Of course it is to be remarked that the case is not one 
of a simple loan, but of a payment forced from the guarantor, who may be 
supposed to have been entirely unwilling to become a creditor of the prin- 
cipal by discharging his debt. Following these canons, the commentators 
and theologians generally admit the guarantor's right to interesse if he is 
forced to borrow at usury." 





2. Penalties 

The need to have a check upon a contumacious debtor was recognized 
by the canonists, though the canon law was silent on the question. Such 
carly writers as Huguccio and Bernard of Pavia explicitly allow the parties 
to agree to a financial penalty to be paid if the debtor fails to return the 
loan at the time agreed. But the doctrine of intention is dominant. Ber- 
mard of Pavia states the fundamental rule that the penalty must be set 
“for this, that for fear of the penalty the debtor will pay on the agreed 
day." If the penalty is set, however, not as an incentive to the debtor to 
pay, but as a means of evading the usury laws, then it also is usury. A 
hundred years later, Scotus states the same opinion in slightly different 
terms: “A manifest sign that a penalty is not in fraud of usury is this: the. 
merchant prefers to have his money returned to him on the agreed day, 
than to have it tomorrow with the penalty added." The commentators 
also teach that it creates a presumption of usury if the penalty runs at a 
rate determined purely by the amount of time of delay, instead of consisting 
їп a fixed lump sum. The penalty is also presumed to be fixed in fraud, if 
the lender is known to bea customary usurer.* 
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"This teaching on intention and fraud is of considerable importance, The 
payment of penalties, like the giving of gifts, was a frequent source of in- 
come on a loan in the Middle Ages, though we might be tempted to think. 
it negligible today. The examples of contracts of loan given by Rolandino 
de Passagiero, in his standard work for fourteenth«entury notaries, all 
show clauses attached to the loan which stipulate penalties of double the 
sum lent if the contract is not met“ Loans were customarily short-term — 
а fact which undoubtedly made penalties more lucrative, The records of the 
Belgian lombards, the public usurers, show much of their profit collected 
from their debtors as “penalty.” Yet if we refer to the standards set by 
the theorists, those lenders who preferred double their money to getting it 
back on time were guilty of mental usury; and the lombards, who deliberately 
set penalties as a means to gain, were innocent neither in the sight of 
heaven nor of the law. 

Poena in itself is really not a case of interest in the strict sense; 
intended vindictvely, rather than as compensation. In itself it is permitted 
because “it is just to punish negligent or fraudulent deferment of due pay- 
ment.” It is with such a disciplinary penalty that, according to William of 
Auxerre, thirteenth«entury popes and cardinals put out “their pounds" in 
loans" But there is a marked tendency from the beginning to regulate 
the amount of the penalty by the damages actually suffered by the creditor 
due to the debtor's delay. Bernard of Pavia says poena is licit, "maxime si 
intererat creditoris i olei"; William of Auxerre says that the penalty should 
be proportionate to the expenses the creditor will be put to in recovering a 
defaulted debt; Hostiensis insists that the Roman-law presumption that a 
money penalty attached to a loan is usurious should hold if the penalty 
exceeds the actual damages." Scotus deliberately speaks of penalty being 
charged only by a merchant who will clearly be hurt by not having his 
money at a certain time, Although, then, poena retains its right as a title 
theoretically valid in itself, in practice, as far as affording real moral justi- 
fication, it tends to become identical with the title of delay. The strict dif- 
ference in theory between the two titles is that poena is agreed upon in 
advance by the parties, whereas delay exists as a title independent of con- 











M Rolandino de Рамано, Samma prar exchange dealers’ guid st Bologna See Rafael 
sr morie (Venice, 1588), Tam 1, cx, Майе Lagos, El document medierel y Ro- 
De deti e credi, 1-7, Rolston (12173 landano (Madrid, 1951), i 
13017), de founder of a school for тыз "Bigmood, Ц, 4-41: 1 447-449. 

at Bologna, was probably de mor influential “Wiliam of Averte, Ilat, (зуга. 
writer and teacher om the notarial art im the “Berard of Pavia, Vaso; Нот, 
Middle Apc. He himself was a notary uf the Summa, V, De wi n3. 









TITLES TO PAYMENT BEYOND THE PRINCIPAL — 109 


tract. The development of penalty into a practical identity with delay simply 
means that the parties determine in advance the damages delay will cause. 
"The general acceptance of роста as а valid ttle is one step leading to the 
general acceptance of delay, the interest title proper. 


3 Delay 

Delay by the debtor in repaying a loan is specifically recognized as a title 
to interest by St. Raymond. He supposes as a condition for appeal to it 
that the delay will have caused positive damage to the creditor; the example 
he gives is a creditor forced to borrow under usury to conduct his business 
when his money was not returned on time. In short, he extends the rights 
of guarantors recognized by Lucius Ш to all lenders hurt by a delinquent 
debtor. John of Rupella and Alexander of Hales proceed in the same way, 
going from the case of the guarantors to the case of all lenders, and giving 
аз an example of damage the creditors forced recourse to a loan at usury. 

А more general defense of interest in delay is undertaken by Hostien 
He says flatly that delay is a title to interest, and such interest is licit “be- 
cause it is sought for the sake of avoiding loss not taking gain.” St. Thomas 
approves the title in the same broad way for the same reason. Giles of Les- 
sines and Monaldus say the same, Scotus is even more postive: the debtor 
has an obligation in strict justice to pay the creditor interesse in delay.” 
By now the concept of poena proportional to the expenses caused by default 
has been accepted and practically merged with mora. While delay by itself 
gave no title to payment unless actual damage had followed it, poena allowed 
an estimation in advance of probable damage, and this sum was then col- 
lectable by the creditor, whatever loss he actually suffered. The merger of 
poena and mora means, then, that any delay in repayment created a title to 
interest, whether actual loss was suffered or not. The right to compensation 
їп delay was now firmly established. 

‘One question remains: does interesse mean only the positive damage, or 
does it also include the lost probable profits, as the Roman law declares? The 
early writers up to 1250 seem to suppose that only the positive injury is to 
be compensated. St. Thomas Aquinas in his early commentary on the Sen- 
tences, however, declares that а debtor in delay is held also to repay the 
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probable lost profits?! In treating of restitution in the Summa theologica, 
һе reaches a similar conclusion. There he puts forward the thesis that a 
thief must restore only what he actually takes. He faces two objections: if a 
тап steals seeds, he occasions the loss of a harvest; and if a man retains his 
creditor's money, he "occasions the loss of all possible profits” Very sig- 
nificantly, St. Thomas answers these two objections together, although one 
deals with a naturally productive good, the other with money. He declares, 

One is held, however, to give some compensation according to the condition of 
the persons and businesses... The sower of the seed in the field has the harvest 
mot actually but virtually. In like manner, he that has money has the profit not 
actually, but only virtually; and both may be hindered in many ways 


What is remarkable in both the Sentences and the Summa is that St, 
Thomas here appears to attribute a causal power to money. Money is con- 
sidered not as a sterile coin: in the Sentences it is said that money is "not. 
the only cause of gain" — а statement which certainly assumes that it is a 
cause of some gain; in the Summa, money is conceived as containing profits, 
as a seed contains harvest. Whereas in St, Thomas's former treatment money 
is only a measure and all gain is attributed to labor, the creditor here is 
not compensated for his lost opportunity to work, but for the lost profits 
Which the money would have brought. As in the case of partnership in- 
vestments, which presently will be examined, a theory of money seems to 
be used that is different from that employed in the usury theory. ‘Three 
hundred years later Cajetan will attempt to explain this dificult, 
‘Thomas himself attempts no reconciliation, ‘The owner is compensated for 
the lost profits as if they were the true fruits of money. 

As the admission of probable profit as а type of interest thus seemed to 
involve the admission of a power in money to produce value beyond itself, 
it is readily understandable why the title was not at once received. St. 
Thomas is not generally followed in his explicit approval of it. Scotus seems 
to imply its acceptance, and writers such as Astesanus, who accept it even 
їп the absence of delay, may be presumed to accept it in delay. Yet, after 
St. Thomas, it is dificult to find any definite statement in the next century 
in favor of it. At the end of the fourteenth century, the canonist Peter of 
Ancharano says distinctly that damages for delay should include lucrum 
cessans He is one of the first scholastic authors to use in connection with 
interest this precise expression which will become the classical formula for 
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profit lost. After his time the doctrine becomes common. Panormitanus 
sums it up, saying: "Hold this perpetually in mind, that even according to 
canon law, something beyond the capital may be sought by reason of in- 
terest, not only because of the loss that may occur but because of lucrum 
cessas 

А parallel case of compensation in delay was presented by the problem 
of what a usurer should restore in making restitution. Should he be com- 
pelled to restore gains made with the employment of the money he had 
exacted usuriously? The approach taken in regard to compensation on 
loans had emphasized only the lender's loss. But in the early days of the 
scholastic analysis, the influential William of Auxerre looked at restitution 
from the viewpoint of the use made of the money and declared that, as the 
money taken was the root of the profits made, the usurer should restore the 
profits This viewpoint was partially supported by Laurentius de Ridolfis 
two hundred years later on the practical ground that a usurer might other- 
wise be tempted to take a usurious profit, invest it successfully, repent and 
restore the original sum, and remain with a net profit. Although not bound 
to strict restitution, the usurer should give his profits to the poor. As to 
the theoretical basis for this requirement, he writ 

‘And if it is said that this [money] is not the principal cause, but the industry 
of the man, say that rather it is sufficiently the principal cause in fact, or at 
rate, the equally principal cause: since without it there occurs no place for gain. 











‘This approach, revealing a belief in the causal power of money and logi- 
cally leading to measurement of return on а loan itself by the profit made 
by the borrower, is rejected by the majority. St. Thomas Aquinas, when he 
treats of restitution, goes directly to William's “root” argument. He says: 

‘The money of the usuries is not related as a root to the profit which is made 
from it, but only as matter. For a root has to some degree the power of an active 
‘cause, inasmuch as it ministers food to the whole plant; whence, in human acts, 
the will and intention are compared to а root, so that if it is perverse, the work 
will be perverse; this, however, is not necessary in that which is matter; for 
someone can sometimes use evil well.’ 








Since money contributes no active power to a business, gain from its use 

cannot be considered to be due the true owner of the money, but is instead 

to be attributed to the active power of the industry of the user, and it be- 
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longs to him. Therefore the usurer need not restore profit subsequently made 
with his usuries. This becomes the common opinion, taught generally by 
the scholastic It reflects a consistent determination to measure interest 
only from the standpoint of the person deprived of the money. 





INTEREST FROM THE BEGINNING OF A LOAN 


The cases of interest we have discussed so far have all involved fault on 
the part of the debtor and actual delay in his repayment of the loan, Was 
interest ever admitted as a right of the creditor, as something due him from 
the debtor because of loss or labor suffered during the agreed-on duration 
of the loan? Did the concept of a naturally gratuitous loan exclude all right 
to compensation during its normal term? Did the original Romandaw 
concept of interesse, as “the difference" due to failure to fulfill an obliga- 
tion, prohibit the admission of such payment without any failure on the 
part of the debtor? These questions have not yet been treated, and in answer- 
ing them we undertake the most critical part of our investigation. The right 
to interest would have been of little consequence if it had been restricted to 
cases where the debtor was at fault after а loan had been given him. Yet 
such was the original conception of interest. The scholastics had to take а 
great leap to admit that interest might be due from the start of a loan, To 
do this seemed to many of them to abandon the foundation for the usury 
prohibition, the normal gratuitousness of a loan, and it was certainly to go 
well beyond the Roman notion of interesse. But the leap was finally taken, 
Let us now examine two cases in which interest from the start of a loan 
was allowed without any real change in principle being at issue, and one 
case in which the new and daring principle itself was hotly debated, 





1. Labor 

‘The canon law, in discussing the restitution of church property illegally 
detained, admitted that the illegal holder might retain the cost of his care 
of the property.” Reasoning from this permission, St. Raymond, Hostiensis, 
and Monaldus admit that a lender holding a pledge may deduct from its 
revenues his expenses in caring for it. This is what is meant by the original 
title of "labor." It is a title clearly restricted to the special case of onerous 
pledges, and in no way is it meant to authorize generally the taking of any 
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compensation for the trouble of engaging in a loan business. It is a title 
mot even mentioned in most authorities, and, one may infer, not widely 
chimed. 

‘One writer, however, takes up the title of labor and applies it with a 
boldness which, if it had become contagious, would have substantially 
changed usury doctrine and lending practice one hundred and fifty years 
before the developments he suggests did in fact take place. This writer is 
Durandus of St. Pourgain who, in a prosaic commentary on the Sentences, 
comes forth suddenly with this radical idea: why should not the State 
appoint certain men as public lenders and let them be paid a salary for 
their services? There will always be a need for money both by the poor 
and by the State itself, Is not the sensible course to provide for this con- 
stant need by a regular and legitimate service? Usury is “the price of a 
loan," but his lenders would be paid "a wage for their labor” and "for 
exposing their own goods," and such a wage would not be usury. The wages 
would be paid by the borrowers, but “by the authority of the State”; the 
compensation would not be illicit but just and due * The scheme is un- 
impeachable, but Durandus adds wistfully, "I have, however, never read or 
heard of this procedure being decreed or ordered anywhere.” His sugges 
tion, indeed, remained without criticism or response, till a century and a 
half later the whole matter came up afresh in connection with the monter 
pietuti Ph 

If the title of labor as it is understood by Durandus had been generally 
admitted, one could say that the principle was accepted that interest was 
due from the beginning of the loan. But the limited labor ttle recognized by 
‘St. Raymond and Hostiensis, although it gave the lender a right to charge 
during the normal course of the loan, was too specialized to lead to any 
further developments, and though it suggested a change in principle, it 
was never widely enough discussed to be of importance to the scholastic 
theory. 





з. Credit Sales Where Value May Vary 

We now come to a ttle to interest which seems at first to be а clear and 
general recognition of the lender's right to compensation from the begin- 
ning of a loan, when he has lost by lending. It seems, indeed, to be an early 
Durandus of St Pumps, Commen- who made is propa im 1389 in а work 
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and widely accepted form of what will be the great later title to interest, 
lucrum cessans. It is the case we have earlier examined of venditio sub dubio. 
This highly special case, however, is decided on principles not available 
for the normal money loan. It is а fatal confusion to assimilate it to истит 
cessans, Venditio sub dubio is ruled not by the scholastic theory of interest, 
but by the scholastic theory of the just price. 

St. Raymond is the only early author to sec in venditio sub dubio any- 
thing like lucrum cessans, In a discussion of Naviganti he offers what he 
apparently believes to be a case analogous to that approved by Gregory 
IX. Since he was Gregory's secretary, his opinion is of special weight. He 
writes 

"There can be here supposed a case in which it would not be usury to receive 
beyond the principal: say, when 1 had wished to buy or had been ready to buy 
certain merchandise with money, and you, because of your great insistence, have 
made me cease from such purchase; then, that 1 should loan to you there, 1 say 
that 1 wish you to return to me there as much as I would have there had from 
this merchandise, if 1 had carried it thither; 1, however, take upon myself the 
risk, as said above. 














At first, St. Raymond seems to be arguing boldly that in any case where 
the lender loses a profit because he is moved to help a needy neighbor, he is 
entitled to charge the profit lost as interest; his argument about money loans. 
might seem to be a strict parallel to what the decretal itself says about com- 
 modity credit sales. The two assumptions, however — that the decretal itself 
means to authorize interest from the beginning of apy true loan, and that 
money loans in particular may be treated exactly like commodity sales — 
are, perhaps, hasty. St. Raymond, on closer examination, is really saying little 
оп the decretal itself, for he has added the clause, “I take on myself the 
risk." IF we interpret this clause, as his reference indicates we should, in 
terms of the first section of Naviganti, it means that the creditor takes the 
risk of any fortuitous disaster and will not hold his debtor if, as the result of 
some natural misfortune, he defaults St, Raymond is teaching that the 
creditor can demand his lost profit back as interest only if he runs the 
equivalent of some of the risks he might have run in his own business, St. 
Raymond thus tells us nothing about the meaning of the decretal itself, for 
his new condition alters its case substantially. It cannot be denied, however, 
that he himself seems to have felt an analogy between the decretal’s case 
and the case of what will be known as lucrum cessans. 


"St Raymond, Summa, 217:5- For a statement of the firt part of 
Минен, же enfra, pte 37-138. 
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Later, too, authors such as St. Bernardine will cite venditio sub dubio 
as a precedent authorizing lucrum cessans?* But in itself, narrowly con- 
sidered and as it is understood in the twelfth, thirteenth, and fourteenth cen- 
turies, venditio sub dubio is not the recognition of a general right to interest 
оп a loan. It is an admission made in the name of the rules governing the 
just price, Carefully excluded as а title on normal money loans, it is a special 
title available only in commodity sales. Except for the abortive and confused 
analogy suggested by St. Raymond, the early history of the title demonstrates 
that it was never considered as anything else." 


з. Lou by the Lender 

Loss occurring (damnum emergens) and profit ceasing (lucrum cessans) 
are the two great titles to interest, as interest is understood today, a return 
‘owed without fault of the debtor. We shall henceforth use the terms, unless 
otherwise qualified, to signify interest due from the beginning of a loan, 
because of damage incurred or profit lost as a result of lending. In all the 
‘eases we have examined so far, we have found none of а pure money loan, 
where no special relation existed between creditor and debtor, in which 
such interest from the start of a loan was permitted. In the first hundred 
years of canonist and scholastic teaching, 1159-1250, no interest of this kind 
is admitted as licit by the leading scholastic authorities. 

When eventually such interest begins to be recognized, damnum emergens 
and lucrum cessans advance at first into acceptance more or less together, ог 
with equal slowness. It is true that the recognition of lucrum cessans seemed 
to involve another principle also foreign to the scholastic theory beyond the 
principle involved in admitting damnum emergens, the principle that money 
is a source of gain; in the fifteenth century this added difficulty was to check 
its acceptance. But the recognition of either title involved abandonment of 
what seemed the fundamental principle to the early scholastics— namely, 
that a loan was essentially gratuitous. In practice, moreover, few lenders 
ever loaned at such a time that they actually hurt themselves immediately. 
Thus, most cases where interest could be claimed without the debtor's de- 
fault involved only cases of lucrum cessans; and consequently nearly all 
discussion centers on this case. 


©. Воплаве, assai Panormitanus, lason directly rejects pure Incr evant 
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Early Opposition 


‘The first hundred years, we have said, contain no recognition of damnum 
emergens or lucrum cessans. The evidence for this conclusion is mainly 
negative; the early concept of interest simply does not include the payment 
of a surplus by a debtor unless he is at fault. In any early list of exceptions 
damnum emergens and lucrum cessans are never to be found, and the main. 
reason why our evidence must be negative is probably that it was so un- 
thinkable to allow interest from the beginning of a loan that even the pos- 
sibility of such an exception was not discussed. There is one text which 
apparently disputes our conclusion. As early as 1215 the Gloss declares that 
а lender has a right to keep himself indemnified But its illustration of 
this right is a case where a debtor îs in delay, and since to have declared for 
a right to interest without delay would have been an astonishing break 
from contemporary opinion, itis only fair to infer that it means to restrict 
the right of indemnification to delay. The only early author who even dis- 
cusses interest due from the beginning of a loan is Cardinal Courgon. The. 
case in favor of itis vigorously and simply presented, and his rejection of it 
shows the force of the positive law's prohibition: 

He [the lender] would have afterwards acquired with his money 100 above 
the principal, and 1 give him back nothing above the principal, Therefore, 1 in- 
jure him to the extent of 100. Does he not justly complain of me? 1 would not 
wish this to be done me. Therefore, | ought not to do it to him, according to the 
natural law . . . But 1 prove that he can seek nothing from me, according to 
that word of the Gospel, “Lend freely, hoping nothing thereby.” For if he hoped 
to receive something above the principal, be has mentally committed usury. 





Courgon says the lender may only hope that the borrower will sometime 
lend to him in need; no other compensation for "the 100" is allowed. 


Approaches to Recognition by the Classical Canonists 

In the mid-thirteenth century, Innocent ТУ implicitly recognized lucrum 
cessans in his discussion of the purchase of a census. This contract will be 
discussed later. What should be noted here is that the census, which bears 
great resemblance to a loan, is declared to be nonusurious only if the gain 
from it is no greater than the gain would have been from investing the same 
‘money in an outright purchase of land.” Nonetheless, since this is not a pure 
loan contract, it is not fair to cite it as an example of pure lucrum cessans. 
“lun ordinarie, Сла, Оз. ditum ate "мом, Apparatur, V, De war, 19:9, 

onal 
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Like St. Raymond's treatment of venditio sub dubio, Innocent's handling of 
this case moves toward recognition of lucrum cessans proper, but does not 
reach it. 


St. Thomas Aquinas 


St. Thomas Aquinas is the first major authority, either theological or 
‘canonical, to express himself in such a way as to seem to favor interest from 
the beginning of a loan, and even this apparent support is contradicted by 
his final and definitive verdict on the subject, In the Summa theologica, in 
response to an objection made to the justice of the usury prohibition on 
the grounds that “each one may licily keep himself indemnified,” St. 
Thomas replies: "A lender may without sin enter into agreement with the 
borrower for compensation for the loss he incurs of something he ought 
to have, for this is not to sell the use of money, but to avoid a loss." Like 
the early Gloss, St. Thomas seems to be positing a principle that should 
legitimize at least damnum emergens in all cases. But unlike the Gloss, 
he gives no examples of what he means, and it would be rash to conclude 
from this single statement that St. Thomas is taking a position shared by 
none of his contemporaries. 

In fact, in an earlier letter on usury to James of Viterbo, a Dominican 
confessor at Florence, the textile center of Europe, St, Thomas, treating of 
credit sales in the wool trade, seems to think that to admit any right to 
compensation from the beginning of a loan would be to admit usury itself. 
He declares of one who claims a discount because he pays in advance, “Nor 
is he excused through this, that he is hurt by paying in advance, or that 
he is induced to this by the other, for by the same reason all usurers could 
be excused.” "t 

‘Then in De malo, in his fullest discussion of interest, treating it almost ex 
professo after writing the ambiguous sentence in the Summa theologica, 
St. Thomas expressly declares interest is due only in delay. He is defending. 
the usury prohibition against all objections, and he faces an objection which 
pleads the lender's right to compensation for actual loss. St. Thomas treats 
this as a direct threat to the usury prohibition itself; that is, he believes to 
accept the objection would be to abandon the concept of a normally gratui- 
tous loan. He replies by distinguishing — а debtor is held to indemnify the 
ender in delay, but is by no means held to give compensation if he pays on 
time: "For he who lent the money ought to beware lest he incur damage 
for himself. Nor ought he who receives the loan incur loss from the stupidity. 
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of the lender.” This is a frank, if severe, answer: a lender is stupid who 
lends so as to damage himself, and his folly does not give rise to an ex- 
ception which would threaten the usury rule. The weightiness and delibera- 
tion of St. Thomas’ answer seem to make evident that his ultimate opinion 
‘on interest is entirely in accord with the hundred years’ tradition behind 
him. 

At the same time, it is clear beyond all doubt that St. Thomas rejects com- 
pletely the claim of compensation for profit lost; for he teaches, “One ought. 
not to sell what one does not yet have and may be prevented from having in 
‘many ways." ™ This is so clear to him that in the lengthy list of objections 
in De malo, the objection is assumed to be answered already." 


‘The First Recognition 

"Hostiensis does not mention interest due from the beginning in his 
Summa aures, but in his much later work, the Commentaria super libros 
decretalium he is the first author to give unmistakable and full approval 
"o a case of lucrum cessans Just after he has treated all the different rights 
to compensation beyond the principal, he continues: 

For, in what is added to the principal, the seeking of interest is not prohibited, 

but only the seeking of shameful gain or of other illicit increment, as appears in 
Саша 14, Q4, Si oblitus. Therefore, 1 think from the intention of the above 
laws, that if some merchant, who is accustomed to pursue trade and the com- 
merce of the fairs and there profit much, has, out of charity to me, who needs 
it badly, lent money with which he would have done business, 1 remain obliged 
from this to his interesse, provided that nothing is done in fraud of usury, as 
appears in what is noted in Supra со tuas, in fine, and provided that said merchant 
will not have been accustomed to give his money in such a way to usury." 
It is important to note how Hostiensis insists that the merchant's principal 
motive must be a charitable one, and how he will not allow the merchant 
to lend habitually, Nonetheless, this authoritative canonist's recognition of 
pure lucrum cessans, however restricted as to practical conditions, is of the 
highest moment. For the very first time the honest businessman is given a 
lawful reason for charging beyond the principal even though his debtor 
is in no way at fault. It is, of course, impossible to know how many business- 
men acted in good faith upon the opinion of а single author, and what 
the practical consequences of this single recognition were. But the opinions 
of Hostiensis carried much authority. 

De mao, Qus, art 4 ad 14. M Hostiensis, Commentaria, V, De nmin 

ШАГ 6: 4 De mari, 10. 
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Continued Theological Opposition 


‘The theologians are unmoved by Hostiensis’ opinion and continue in the 
tradition of Courgon and St. Thomas. Giles of Lessines allows interest only 
їп delay, and in his long discussion of usury he never even mentions the 
possibility of interest due from the beginning of a oan. 

Monaldus recites verbatim the case given by St. Raymond under venditio. 
sub dubio, which has already been discussed. He emphasizes that it is not 
the gain lost, but "the reception of risk which excuses in this сазе most 
powerfully.” Even more clearly than Innocent, however, Monaldus does 
apply a notion similar to [истит cessans in allowing the licitness of a census 
contract if the gain there is no greater than would have been made from a 
purchase of land." A census, however, as has been said, is not a pure loan. 

‘Scotus is as adamant against interest of any kind from the beginning of 
а loan as is St. Thomas in De malo. A hypothetical objector, similar to St. 
‘Thomas’, declares that it is licit for a lender to keep himself unharmed, 
"but this cannot be done in any other way except by receiving beyond the 
principal.” Scotus, like St. Thomas, sees the objection as telling against the 
usury prohibition itself. He гері 

TE he [the lender] does not wish to be injured, let him keep back the money 
һе needs, because no one forces him to do а merciful deed for his neighbor; but 
if he prefers to show mercy to the other, he is compelled by the divine law not to 
vitate the divine law." 

















Aegidius and the Spanish Gloss upon him do not even discuss interest, 
and Durandus of St. Pourgain follows St. Thomas literally.” 


Theological Recognition 
"The first theologian, as distinct from a canonist, to admit interest without 
fault by the debtor seems to be Astesanus. He gives a case similar to that of 
Hostiensis involving lucrum cessens, and without discussion, simply citing 
Hostiensis as his authority, he approves the interest charge" Similarly, he 
says later, extending the rule to agricultural investors, а man intending to 
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buy a farm, who is beseeched for a loan and grants it, may charge as much 
for the loan as he would have obtained from the land! 

At the same time that he admits lucrum: cessans, Astesanus allows the 
equivalent of damnum emergens. The cities of northern Italy, faced with 
great financial needs, had been forced to expedients unknown to the rest 
of Europe and had instituted а new method of financing themselves. They 
sold shares in the public debt to their citizens under compulsion and on 
them paid a moderate interest. Such sales were more in the nature of a capi- 
tal levy than a loan, but nonetheless, since their form was that of a loan, 
the morality of receiving the interest on them was an open question. Facing 
this new problem, Astesanus holds, in direct contradiction to his teacher, 
Alexander Lombard, that the interest is licit compensation for damages ex- 
perienced. He stresses the fact that the loans are compulsory. He insists 
that the receipt of the interest is licit only as long as the bondholder would 
rather have his principal back than receive the interest? 


Fourteenth-Century Disapproval 


‘The battle for interest is by по means won by the support of a few theo- 
logian and the authority of Hostiensis. Throughout the fourteenth century 
the interest titles are frequently disapproved. 

Joannes Andreae directly addresses himself to Hostiensis! case and rejects 
interest except in delay, Otherwise, he declares, "The way is open to usury." 
His reasoning, although expressed a little differently, seems to be substan- 
tially the same as St. Thomas 
destroy the usury prohi 

Buridan rejects both damnum emergens and lucrum. cessans, and only 
makes the concession that they are condemned by positive, not natural law. 
He writes: “It is a probable proposition that in the case in which the creditor 
would receive money given only in relief of loss, there is not evil usury, al- 
though it be evil because prohibited.” If there is any suspicion that the money 
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was sought “for the sake of acquiring profit," he adds, it is evil per se! 

Henry of Hesse takes the majority view that the plea of lucram cessans 
is an objection to the usury theory itself. A "defender of the impiety of usury" 
objects that a lender should be able to charge for “the relief of loss or of the 
hindrance to gaining which he incurs through the lack of money through 
such a great time.” Henry's answer is simply that if this is true, merchants 
and exchange dealers could licitly lend money at usury, provided they only 
took what they would have made in their own licit occupations. But “it is 
apparent that this does not stand,”** Therefore, without any real reason 
being given, the objection is rejected, Later, like Innocent, Henry allows 
duerum cessans, if the lender assumes the business risks of his debtor." But 
this is more a partnership than a loan. 


Early Fifteenth-Century Opinion and the Effects of the Controversy 
over the Montes 


By 1400 the opinion of the theologians and canonists would still seem. 
to be against [uerum cessans. But now an increasing number of prominent. 
authorities come to its defense, although the majority may still be said to be 
against it as late as 1500, Moreover, in the fifteenth century, damnum emer- 
gent does become commonly accepted, its admission involving only one 
departure from the old position instead of two. The chief cause leading to 
the new general attitude is the need to justify the financial practices of the 
Talian city states. 

By 1400 the controversy over the licitness of interest on the forced govern- 
ment loans had become hot. The forced loan had now been employed for a 
century by the governments of Venice, Genoa, and Florence, the leading 
capitalistic communities of Europe, because, as St. Bernardine suggests, it 
brought in "millions" beyond the total value of the State's own resources 
while the older census contract employed by less prosperous states was often 
tied to specific tax revenues. The Florentine handling of the loan, which was 
substantially the same as the financial management of the other two cities, 
‘was usually taken as the model for theological discussion, and will be de- 
scribed here as the typical case. The loan was organized in the form of a 
government fund called a mons; every lender was given a share in the 
mons; and these shares were the object of trade. No date was set for the 
redemption of the shares, although the Florentine statute declared the city 
might redeem them at will at 28 per cent of par. It is not clear that this 
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privilege was much exercised. Annual payments were made "as gift and 
interest" to the bondholders. In Florence the payments were reduced from 
15 per cent in the thirteenth century, to 10 per cent and finally to 5 per cent 
in the creation of the novissimus mons in 1390. The statutes specifically de- 
clared that neither in law nor in conscience were the recipients of these 
payments, spontaneously given by the State, to be obliged to restitution 
—a provision that looked to both conscience and form.* 

Since the time of Astesanus’ simple acceptance of the mons the discussion 
over it had waxed heavy. The Franciscans, led by Francis of Empoli (fl. 
1347), defended this important civic institution; and they were joined by the 
jurists Frederick Petrucci of Siena (fl. 1343) and Lapus de Castilione (d. 
1381). The Augustinians, led by Gerard of Siena, Gregory of Rimini (d. 
1375), and Guido of Bellarequardo (f. 1371), attacked it. They were at first 
supported by the Dominicans, notably Peter Strozzi (d. 1362) and Dominic 
Pantaleoni (d. 1376). In Laurentius de Ridolfis’ account in 1403 we may 
follow the arguments of both sides and see how the way to the general 
acceptance of interest from the beginning of a loan was prepared by the 
victory of the Franciscan viewpoint, The arguments of Laurentius are sub- 
stantially the same as those of his Franciscan predecessors and successors; 
the views he opposes are the typical Augustinian ones. 

"The heart of the position of the opponents of the mons is that interest is 
due only in default; any interest paid as due from the beginning of a loan. 
is usury. The State is thus guilty of promoting usury, and its creditors are 
guilty of taking usurious profits. Laurentius replies to this chief argument 
by centering his analysis upon two facts—the compulsory character of the 
loans, and the meagerness of the interest paid, Usury, he says, is the voluntary 
seeking of profit from a loan. But where the loan is forced, there appears 
по will to profit, and where the interest is а mere 5 per cent, the possibility 
of realizing a true profit is absent A great hardship is worked on many 
people by these conscriptions of capital; in justice their sufferings should be 
compensated. Not only should there be compensation for losses directly in- 
curred by the loans, but also compensation for истит cessans, the gain fore- 
gone by the merchants, who are the principal bondholders” The higher 
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rates of profit elsewhere make it evident that no one would willingly 
choose the city’s bonds as a good investment?! The payment of lucrum ces- 
sans will not be the payment of profit to а usurer, but simply some measure 
‘of indemnification to men seriously hurt by lending. 

‘At the same time Laurentius willingly concedes to the opponents that 
if the lender, though forced, prefers lending and receiving interest to keep- 
ing his money without interest, he commits a sin Similarly, if after the 
loan has been made by a coerced lender, the lender changes his mind and 
prefers the interest to getting his loan back, he commits usury." The great 
difficulty that interest is paid as due from the start of the loan is met by the 
reply that the city is like a debtor in perpetual delay; for it sets no date 
for the redemption of its bonds. If interest in delay is licit, so is interest here 
where the delay is without йг? 

Laurentius has made an effective presentation of the case for damnum 
emergens and lucrum cessans. But three secondary objections of his oppo- 
nents, not touching this main сазе directly have yet to be met. The first is 
that if the interest were truly donative and compensatory, as the statute 
declares, it would be paid on a varying scale according to the individual 
creditor's merits or losses, but here the indiscriminate payment of the same 
amount to everyone is prima facie evidence that the interest titles were 
fictitious." Moreover, it is urged that the State does not really pay the in- 
terest freely, but under compulsion to placate its creditors, Finally, it is noted 
‘with some malice that the chief creditors of the State are also members of 
the governing body which decreed the interest. 

De Ridolfis replies to the first argument that it is morally impossible for 
the State to determine everyone's loss and everyone's merit individually; 
but, as it is certain that loss is suffered by all the lenders and that a benefit 
is conferred to the State by them, the State can strike an average which 
will reward each lender as fairly as possible." To the second objection, he 
answers that it is difficult to see how a sovereign State can be under any 
fear of its own citizens, and further that it is presumptuous to suppose that 
the State perjures itself in its own declaration that the interest is а gift”? 
‘To the third objection he replies simply that men may licily function in 
different capacities, and in one capacity pay, and in another receive in- 
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With each individual objection refuted, the intransigent opponents de- 
clare that the policy of the mons is itself harmful to the true welfare of the 
State, А few creditors, they contend, are benefited by it at the expense of 
everyone else. It would be saner to conscript the capital outright and make 
these wealthy lenders contribute without reward to the cost of the govern- 
ment? Laurentius admits that this approach would be possible; but, “non 
omne possibile debet esse volibile" Forced collections have had ruinous re- 
sults. It is better “to provide for everyone's needs, with the peace of all,” 
than to resort to violence, cause scandal, destroy estates, and reduce citizens 
to extreme poverty. Unless compensation is provided to the citizens financing, 
the government, 








they would, perchance, be driven to desperation and would plot against the re- 
public to the serious loss of body and soul and danger to the republic. And if it 
be said that in such a case, and not otherwise, if the law benefits, it is well, I 
reply that the law ought to be common for the utility of the republic, lest some 
be moved by a serupulous heart, . . . as it would be too hard and difficult to 
distinguish one case from the other 


"This reasoning, it may be argued, is not entirely an appeal to а raison d'état 
to justify usurious measures. But having demonstrated that the means need 
mot necessarily be considered usurious, Laurentius believes that such practical 
ical considerations have weight in determining the morality of the 






loans 
Indirectly by his arguments supporting the licitness of the mons as a pol- 
icy, as well as directly by his arguments for the licitness of interest com- 





pensation, Laurentius is defending the cause of damnum emergent and 
lucrum cessans: for his arguments carry the day, and after his exposition. 


‘of the case, interest on the mons is generally admitted. This means that, in 
one large area of lending, recognition of the right to interest from the be- 
ginning of a loan has been won. 

In Laurentius own work the principle of lucrum cessans is developed. 
Although his main stress has been on the compulsory nature of the loans, 
he is moved to extend his defense of compensation due without delay to 
all cases where a lender lends chiefly from charity. The reasoning is en- 
tirely similar. Usury is the seeking of profit from a loan. But a lender who 
is led principally by charity, just as a lender who is led by the force of the 
state, is not seeking profit. Therefore, he has a right to compensation for 
the loss he suffers and the gain he has lost in other ‘enterprises. This right 
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is present both for those voluntarily lending to the city at 5 per cent, moved 
principally by a charitable patriotism," and for merchants lending to pri- 
vate individuals. In the latter case, however, the title must not be abused so 
as “to open the way to usury”; and the title manifestly is not present if a 
merchant "keeps his money to trade at usury." At any time, of course, 
the intention to profit invalidates the ttle, though it is objectively present, 

At the same time that he verbally insists on the rule on intention, Lauren- 
tius allows one illogical exception to it—an exception which sharply breaks 
from the prior scholastic treatment of interest and intention. The city some- 
times offers a premium if the bonds are bought before a certain date, and 
it sometimes declares that no interest will be paid at all on bonds purchased 
after a certain date. Is it licit to buy early to obtain the interest? ' The 
importance of the question for Laurentius must have been great, for he 
describes the attachment of such conditions to the government bonds as 
"of daily occurrence,” and it would have been a hollow victory if he had 
succeeded in defending the interest payments theoretically, but had found 
the actual method of making the payments to invalidate his arguments, 
Faced with this important dificulty, he says boldly that one may seek in- 
terest by buying early. The case is similar to seeking a bonus by entering 
the army ahead of a certain date when after that date one will be con- 
seripted anyway. The objection is at once made that to seek gain from a 
loan is different from seeking gain through other acts. Laurentius ношу 
replies that as the interest is licit itself, it may licidy be sought. 
statement is an astonishing departure from earlier writers and from his own 
teaching everywhere else. It meant that interest might be sought for its own 
sake, without any immediate compulsion or charitable motive inspiring 
the loan. If adopted generally, this view would have had a strong impact 
on the development of scholastic theory. But, given the usual scholastic atti- 
tude on intention, it was destined in 1400 to be confined to this one case. 
Laurentius" advocacy of it may be seen either as a lack of consistent prin- 
iple, or as a brilliant foreshadowing of the future. 

On all of Laurentius’ treatment the influence of the government's finan- 
cial methods is undeniable. The practical pressures these methods created 
may be imagined. On the level of theory it seems evident that the fact that 
the government was in the position of a debtor in perpetual default facil 
tated the reception of the interest titles already generally recognized as valid 
in delay. 
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Recognition by St. Bernardine and St. Antoninus 

The fullest acceptance of lucrum cessans and damnum emergens, as well 
as the most detailed analysis of what they mean, is given by the two saints 
from capitalistic Tuscany, Bernardine and Antoninus. St. Bernardine’s 
Forty-second Lenten Sermon is entitled “Interest, or in What Cases It is 
Licit to Receive Beyond the Principal.” In it he makes three main divisions 
of interest — penalty, damnum emergens, and luerum cessans. Penalty has 
been discussed. Damnum emergens, St. Bernardine declares, is the loss im- 
mediately or subsequently occasioned by a loan and the loss it is estimated 
it will cause, Under this title, he gives a systematic theological treatment to 
the cases in the Deeretalr treated by the canonists as they occur in indi- 
vidual papal responses!" None of his cases here directly involves com- 
pensation from the start of a pure money loan. Elsewhere, treating of forced 
government loans, he admits damnum emergens on them from the be 
ning, because they are forced deprivations of the property of the lender 

Interest due from the beginning of a normal loan is discussed only in 
connection with lucrum cessans. This title is proposed in the concrete and. 
familiar case of the merchant asked to loan ex pietate. St. Bernardine de- 
clares that under the circumstances the merchant may demand compensa- 
tion; for he “gives not money in its simple character, but he also gives his 
capital" ‘The case is similar to the case of delay where the debtor 
compelled to repay lucrum cessans; here, too, “money is treated as capital’ 
"The loss of gain from the capital is “a certain damsnification of the lender," 19 
He cites in support of his opinion the second part of Naviganti, which ad- 
mits compensation to the seller on credit where there is a venditio sub 
dubio 

If money is worth only its face value, to recognize lucrum cessans is to 
attribute to money the ability of producing a surplus value. This objection, 
which might seem to strike at the heart of the scholastic theory of money, 
had curiously enough not been reasoned out before by the theorists defend- 
ing lucrum cessans, St. Bernardine's answer to it is exceedingly astute: 
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it js to be said that that money was truly worth more to its owner than itself 
because of the industry with which he would have used it... And therefore 
that money has value not from itself, but from its owners industry, and there. 
fore the receiver of the money not only deprives the owner of his money, but 
also of all the use and fruit of exercising his industry in it and through ИЛ! 


The skill of this response is clear: it preserves the scholastic theory of money 
while narrowly restricting the use of the interest title; it is the only logical 
reply, if the fruitlessness of money is to be maintained. The answer frankly 
assigns the cause of gain not to money itself, but to money as providing an 
opportunity for a merchants labor. The merchants enforced idleness is 
given as reason for compensation. Consequently, the plea of profit lost is 
limited to those cases where a lender is forced to curtail his business by his 
loan, If he were simply intending to use the money for consumption goods, 
ог "keep it in a chest,” he obviously has no right to interest" In particular, 
lucrum cessans, thus understood, cannot be computed or claimed by a general 
consideration of what the common rate of profit on money is. The case is 
given of a man with 100 ducats soon to be expended on domestic needs, 
who, however, lends them, demanding as interest the profit they would 
have brought at "John's, a merchant" St. Bernardine denounces this as 
usury: the money given was not true capital; the money of itself would 
have borne no fruit; and its owner's labor was not dependent upon it. 
Moreover, like Laurentius and his predecessors, St. Bernardine sharply 
limits the title of lucruns cessans to loans made principally out of charity: 








For, if except in a case of necessity and piety and at the instance of a plea, 
he does this, then by the very act he is convicted; because he wishes more to 
use his money in a usurious loan than in commerce or in profitable purchases 
as true capital 

‘The case is similar, says St. Bernardine, to a man who lends for a fixed 
time, with a "penalty for default,” hoping that the debtor will not be able 
to pay on time. In both cases the intention to profit annuls the le 
of the interest. These restrictions on lucrum cessans are at least consistent 
with early scholastic theory. But quite illogically, St. Bernardine denies 
that merchants can charge lucruns cessans in sales on credit; here he forgets 
his own arguments and simply cites St. Thomas’ objection that one cannot 
sell what one does not yet possess and may be prevented from having." 
Finally, he lays a severe check on the usefulness of the title by teaching that 
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the cases in which Jucrum cessans is a just cause of interest are not to be 
preached publicly, “because of the peril to the people.” "® 

In short, St. Bernardine has granted lucrum cessans recognition and given 
the best theoretical defense of it yet attempted, but he has restricted йз 
application both by severe theoretical limitations and by inconsistent prac- 
tical restraints, Despite the defects of his treatment, the great unalterable 
fact is that here a prominent theologian fully commits himself to the thesis 
that interes from the beginning of a loan may itself be intrinsically lawful. 
Henceforth, there can be no hesitations on this central point.!** 

‘The treatment given the title to interest from the beginning of a loan is 
very similar in St. Antoninus. Damnum emergens is admitied readily 13 
Lucrum cessans is unhesitatingly allowed in delay and on forced govern- 
ment loans"? A businessman's money has “the nature of capital so he 
has from the beginning of a loan a right to lucrum cessans up to the prob- 
able amount of profit lost, allowing for its uncertainty and deducting for 
expenses.” He cannot claim the title, however, if he intends by lending 
to make a profit greater or more certain than he could in ordinary trade, 
Nor can lucrum cessans be demanded simply because the lender foregoes 
the opportunity of lending and charging interest to someone else." Agai 
if a lender lends “beyond the case of necessity and the prayers of his friend, 
he is “by that very act convicted as rather wishing to use his money for a 
usurious loan than in business as true capital.” Moreover, though lucrum 
cessans is theoretically а valid title, it is practically а temptation to usury, 
and its use is never to be counseled.! With the same lack of consistency as 
St. Bernardine and using the same Thomistic argument, St. Antoninus re- 
jects the plea of lucrum cersans by merchants on credit sales, He has по dis- 
cussion of the objections to the scholastic theory of money implicit in the 
notion of "capital"; on this account his theory of lucrum: cessans must be 
considered inferior to St. Bernardine’s. Nonetheless, he is a powerful author- 
ity in favor of the intrinsic soundness of the title. 


















А REJECTED TITLE OF INTEREST 


A ground for interest that would occur to most people today as a plausible 
title to compensation is the risk that a lender assumes that his debtor may 
mot repay him. By lending the lender places certain of his possessions in 
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jeopardy they would not otherwise incur. Cannot he charge for so exposing 
his goods to danger? Yet we have found no mention of the title of risk 
in the scholastic list of titles to compensation on а loan. 

"The kind of risk considered here must be sharply discriminated from 
the risk assumed by a lender when he agrees not to hold his debtor for 
the capital if through misfortune he fails. This later is the kind of risk 
dealt with by Naviganti and is described as periculum sortis?® It is the 
risk borne by a partner or an insurer. The risk we now deal with may be 
called, to distinguish it, periculum mutui. It îs the simple risk of nonrepay- 
ment of the loan. While periculum sortir is matter for great debate and 
is often favored as a title to compensation, periculum mutui is never dis- 
cussed in the twelfth, thirteenth, or fourteenth centuries. One reason why 
this apparently obvious title receives no attention might be supposed to 
be the high security demanded by public usurers. Such records as are avail- 
able show them generally taking pledges worth much more than the Joan” 
Yet such security was not always offered; great debtors often ruined their 
creditors??? The early observation of Ptolemy of Lucca marks a universal 
truth: “In loans a lender often suffers outrage, because it is the nature of a 
borrower for it to be dificult for him to return a loan." * Moreover, even 
the practice of high security would not theoretically justify the failure to 
take account of the lenders risk of his original capital, for theoretically 
always, and often practically ît is a real loss to a lender to lose his money 
and get in return some valuable but unsellable pawn." 

"The real reasons why periculum mutui are not even discussed must be 
supposed to be these: (1) the a fortiori force of Марат, which denied 
the licitness of interest even when the creditor took а far greater risk; ” 
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(2) the feeling that risk is implicit in every loan and that to admit it as a 
title to interest would be to deny the divine law which seemed to demand 
that loans be normally gratuitous. But these reasons were never stated cx- 
plicitly; they are only inferred from later discussions. In these early cen- 
turies the very idea of charging for periculum mutui seems to have been 
unthinkable. 

Yet while periculum mutui is never even spoken of as а title to interest 
оп a pure loan, something like it is illogically recognized by an individual 
writer. Giles of Lessines says that a seller on credit may charge more dearly 
“on account of the loss he sces threaten him from delay in recovering pay- 
ment or on account of the trouble which he fears will probably happen to 
him in seeking recovery of the debt, because of the malice or impotence of 
the debtor.” "9 Yet in his long discussion of the stronger title periculum 
sortis, Giles denies that risk can excuse from usury, and carefully avoids 
touching on the right to interest arising from the dangers of not recovering 
а pure money loan. His view on credit sales is peculiar to him. Even Alex- 
ander Lombard, who, as will be seen, is more tolerant on some aspects of 
the risk of nonrepayment, specifically repudiates Giles’ position simply on 
the grounds that it is not lawful for a seller thus to raise his prices sos 

Later, Laurentius de Ridolfis mentions risk as a reason for interest on 
the government montes.™ But here the risk arises from the fact that the 
government is under no obligation to repay at all; so that the case is scarcely 
‘comparable to that of an ordinary Joan, 

Before St. Bernardine, then, there is not even a discussion of the normal 
periculum mutui. His opinions make explicit the thought of the earlier 
tradition, After discussing various contracts involving risk, partnership, and 
insurance, principally in connection with Naviganti, St. Bernardine reaches 
а сазе which he classifies as “execrable.” 

If someone lending 100 ducats wishes to have thence something beyond the 

rincipal because they are not so secure to him as if he had them in a chest, 
because, indeed, by lending he exposes himself to many chances of losing them, 
he is not excused because of such risk from usury, In truth, the risk of thi 
is nothing different from the character and act of lending, or at any rate it is 
inseparably connected with it, because it has no more vendible a character than 
а loan qua loan. Therefore to profit from this risk is to profit from the act of 
lending alone. 
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Since St, Bernardine is governed by the concept that the loan itself must 
always be per se free, to show that risk is of the essence of a loan is to deny 
i Bernardine adds that since the debtor always remains obliged 
he defaults, the peril of the creditor is not real 

St. Antoninus gives the same reason as St. Bernardine, differing only in 
the citation of Naviganti as his authority. He says tersely, “By reason of 
doubt in a loan, which is implicit in it, one may not licidy hope profi.” !** 
Again, on credit sales, he says that merchants may penalize debtors who 
default, but that it is illicit to penalize honest and dishonest customers alike 
by charging all an average interest for risk? Finally, he doubts the sin- 
cerity of those who say they ask compensation for the risk, and not for 
the profit: 

Nor does it excuse them, that they expose themselves to danger in that the 
merchants with whom they deposit sometimes fail, and from these faring badly 
and retrenching they sometimes may not have back their capital; for they do not 
hope for profit by reason of the risk, since if they doubted about the danger, the 
would not deposit. But they hope for profit from the loan by reason of the loan.! 








Conclusion 

‘The following conclusions on the right to payment beyond the principal 
suggest themselves: 

1, The canon law and the scholastics at a very early date recognized the 
right to an increment on a loan in а number of exceptional cases in which 
the lender.debtor relation of the parties was superseded by other relations. 

з. At an equally early date the right to interes, understood in the strict 
Roman-law sense of damages due because of default on a contract, was 
granted to the lender in certain specific cases. 

3. More significantly, the seller on credis right to compensation for 
profit lost in а venditio sub dubio was recognized as early as 1170. But later 
commentary made it clear that it was admitted under the laws ruling the 
just price in sales, and that it did not automatically mean the recognition 
of luerum cessans. 

4. However, the influence exerted by the early exceptions, together with 
the effect of recognizing lucrum cezranr in cases which were not pure loans, 
led to an acknowledgment of lucrum cessans in 1270 by the canonist Hos- 
tiensis and in 1312 by the theologian Astesanus. The majority of authorities, 
nonetheless, continued to oppose it оп the grounds that a loan must be 
naturally and normally gratuitous. 
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5. Only the thorough discussion of interest in the controversy over the 
montes led to a general admission of the right to compensation from the 
beginning of a loan. The acceptance of this right was made easier for the 
theologians, because the lenders to the monzes were in the position of credi- 
tors confronted with a debtor in perpetual delay. 

6. In the fifteenth century, interest developed from being considered 
compensation due the lender for a fault of the borrower to being considered 
compensation due the lender from loss suffered by his making the original 
loan. Damnum emergens was generally accepted. 

7. Lucrum cessans was also accepted by several of the leading fifteenth- 
century writers, Even by these writers, however, [uerum cessans was ad- 
mitted only on a loan made from charity to a distressed neighbor, by a 
businessman ordinarily engaged in lawful commerce and not motivated by 
hope of profit from the loan. 

8. "The risk inherent in lending was not recognized as a title to interest 


CHAPTER VI 


RISK-SHARING INVESTMENT: THE PARTNERSHIP 


As important to the understanding of the usury theory as a comprehen- 
sion of the objections raised to usury and the distinction made between 
usury and interest is an understanding of the contracts allowed as licit by 
the theory, for these contracts complement and complete the theory proper. 
A grossly distorted view of the scholastic judgment on economic operations 
is obtained if the usury prohibition and the loan contract are considered 
ош of contest, By itself the prohibition applied to the loan contract seems 
to bar effectively any profit from pecuniary investment, any practical de- 
velopment of commercial credit, any capitalistic management of finance. 
But this isolated view is seriously misleading. Only when the other invest- 
ment opportunities recognized as lawful by the scholastics have been con- 
sidered, can we form any sound opinion on the general significance of the 
theory of usury. It is with this in mind that we turn to a discussion of the 
societas, which was to be one great and universal form of licit investment 
їп commerce throughout medieval Europe." 

"The scholastic discussion of societas is important not only in showing 
the wide avenue open to investment capital; it is even more significant in its 
use of the fundamental concepts of the usury prohibition — ownership, 
risk, and the sterility of money. These basic notions are only partially touched 
upon in the analysis of a loan proper; yet to understand them completely 
is а necessary condition for understanding the usury theory at all. In the 
theoretical treatment of the societas, is the usury theory's identification of 
the use and ownership of money maintained? Is money consistently con- 
sidered as sterile? Is risk successfully used as a criterion of ownership? The 
answers to these questions reflect the theoretical weakness and practical 
focus of the usury rule. 








1. Roman-Law Origins 
The societas, or partnership, was a normal form of commercial organiza- 
tion throughout the Roman world; and it enters scholastic thought largely 
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in the form given it by Roman law. A societas, according to the Digest, is 
the union by two or more persons of their money or skill for a common 
purpose, usually profit. Often one partner will invest money alone, the other 
labor alone; this is the kind of arrangement which interests us most, because 
its similarity to a loan is obvious. The partners become joint owners of the 
goods contributed. Normally, the loss of the property of the partnership 
through any fortuitous cause, such as fire, robbery, or shipwreck, will be 
borne by both equally, It is an inflexible rule of the societas that one partner 
cannot have the opportunity of having all the profit while his partner bears 
only the responsibility for loss. Such a contract is called leonine, from the 
fable of the lion who devoured the tamer beasts who were his hunting com- 
panions; it is null in law, It is possible, however, if one partner contributes 
а great deal more to the union than the other, that he be freed from re- 
‘sponsibility for loss, while his partner bears all this responsibility and gets 
only a part of the profit. Variations of this are possible, such as one partner 
bearing one-third of the risk and getting two-thirds of the gain, etc. Al- 
though a partnership in which one partner is enti from гізі 
“his capital is indistinguishable in effect from a loan, the Roman law treats 
а loan as formally distinct from this contract. The great d 
scholastic notion of partnership is that such. hip will be 
teited as a usurious loan. Finally, the Roman law says that all partners 
may be assessed on all their property for damages caused by a member acting 
for the partnershi се a partnership has a certain kind of right of brother- 
hood in it."* This ius fraternitatis, in particular, will influence the medieval 
concept of the partnership. 

Another Roman contract with certain effects similar to those of the 
partnership is the foenus mauticum or pecunia trajectia. In this contract 
money or goods are loaned to a shipowner, the creditor assuming the risks 
of his debtor while the money or goods are actually at sea. If a shipwreck 
occurs and the property is lost, the debtor will not be liable in any way to 
return the loan. Once the voyage is completed, however, the borrower trades 
at his own risk, and if he loses the loan through commercial misfortune, 
he must still repay the lender? The Roman law permits the creditor to 
charge double the legal rate of interest for the time he actually runs the 
risk of the sea. This extra charge is described as "the price of peril" The 
Digest compares the sea loan to a loan to а fisherman or athlete who agree 
to give you part of their earnings if they are lucky, but will return nothing, 
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if they fail Tt is clear that in these circumstances, for the duration of the 
danger, the creditor is really the partner of the debtor, since the creditor 
bears the risk of the enterprise and the profit is common. The foenur nauti- 
cum is, in fact, half a loan, half a partnership. The Roman law, however, 
does not assimilate the case with partnership, but treats it strictly as a kind 
of licit usury; and the canonists and scholastics follow the sharp discrimina- 
tion between it as a loan, and the normal partnership. 


2. Early Theological References and 
Contemporary Practice 


The societas is mentioned in a theological context in the eleventh century 
by Ivo of Chartres as a contract distinct from a usurious loan? and the 
Glossa ordinaria repeats the distinction. The Gloss says simply that if one 
invests money with a businessman, contracting thereby a partnership so 
that the risk is shared by both, the contract is licit® Thus, without analysis 
ог debate, this contract so enormously important to commerce is recog- 
nized; and what is to be the fundamental principle for the next three hun. 
dred years is laid down —assumption of risk distinguishes the capitalistic 
investment in a partnership from a loan. 

At about the same time Robert of Courgon discusses what is plainly the 
societas, although he does not use the exact term. He writes, “Any merchant 
making a contract with another for trading must, if he wishes to be a par- 
ticipant of the profit, show himself a participant of the danger and ex- 
penses which attend all buying and selling." * Even if ће merchant is sick, 
Courgon adds, he must still run the risk of the business; the implication is 
clear that an inactive investor can still be considered a partner if he has 
risk capital in an enterprise? Similarly, Courgon defends sales on credit if 
the merchant granting the credit "commits his capital to chance danger" — 
that is, if he becomes, in effect, a partner of his debtor and agrees to run his 
risks with him.” In each сазе, the basic element of partnership is considered to 
be the risk of the investor's capital. Only if the investor runs the risk of the 
enterprise is he conceded to have a title to gain; although in Courgon's treat- 
ment, as in that of the Gloss, it is not clear whether the gain is the reward of 
the risk, or whether retention of the risk shows а retention of ownership, 
which is the title to gain. But it is clear that any business loan is not neces- 
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sarily a partnership; where his capital is safe, the lender is a usurer in inten- 
tion, although the borrower makes much more than he is charged." William. 
Cade, a celebrated English financier of the twelfth century, is mentioned as a 
notorious example of someone who became a millionaire by such safe part- 
nerships."" 

Aside from the Gloss and Courgon's indirect reference, the early theologi- 
cal literature has litle on the societas. Nonetheless, it had been used in com- 
mercial Italy since the earliest revival of trade, and the societas or varia- 
tions of it such as the collegantia or accomendatio, were common in eleventh- 
century Venice and twelfth-<century Genoa.!® The almost complete lack of 
theological comment upon these arrangements, and the casual reference of 
the Gloss, would seem to indicate that the conscience of the day readily 
accepted the capitalistic societar as a different matter from usury, and easily 
saw the distinction. This contract had become essential to the life of bus 
ness, At the same time a contract in many ways similar to a partnership was 
being used by Italian commerce in defiance of the rule that it was sinful to. 
gain from a loan. The enterprising financiers of the active Mediterranean 
ports such as Venice, Marseilles, Barcelona, and Genoa had not been con- 
tent with the simple societas. The foenus nauticum had been revived. Con- 
tracts of it were recorded usually as mutua to sea-going merchants?" The 
high interest payments were sometimes concealed in the form of a return 
to be made in a foreign currency." Against the background of this practice 
the two papal decretals which appear on the subject, must now be under- 
stood. 








3 Two Celebrated Canons 


‘The first of these documents, the canon Per vestras, is a letter of Inno- 
cent Ш to the Archbishop of Genoa on the disposition of a dowry. Not 
formally treating either usury or partnership, the Pope, at the end of a dis- 
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cussion about the rights of a thriftless husband to a dowry, gives orders to 
‘execute a contract the significance of which was long to trouble the commen- 
tators. He writes: 


We command that you have the dowry assigned to the same man [the hus- 
band] under what security he can furnish, or at any rate commit it to some mer- 
chant, so that from honest gain the said man can sustain the burdens of matri- 
mony." 


It is evident that the phrase "commit to a merchant" means “invest in a 
partnership,” an act the Pope assumes to be licit. At the same time, many 
writers were to wonder if the insistence on the husband's furnishing security 
also applied if the partnership investment were made. Was the Pope recom- 
mending investment in a riskless partnership? It seems plain that the 
decretal makes a distinction between the case of the husband and the case 
of the merchant, and that the Pope meant to ask security only from the 
former; it would be extraordinary if he had gone against all the traditions 
of his age to recommend a riskless partnership here. Even so, the slight 
ambiguity furnished material for later hesitations. 

"The second decretal, Naviganti, is an excerpt from a letter of Gregory 
IX to Frater R. By any standard ît is the most important single papal decree 
on the usury question with the exception of those containing the basic pro- 
hibition itself. It has the paradoxical distinction of containing in two sen- 
tences the seemingly most severe and the seemingly most liberal interpre- 
tations of the usury law ever put out by papal authority. Its most difficult 
clause has been variously interpreted as a lapsus calami and as а hasty, 
lastminute change by a papal secretary" But it has been of great value 
to the analysis of usury. Because of its double diffculty, more than any 
other text it stimulated theorists to probe the usury doctrine to the fullest 

Having examined the lenient and more explicable second portion of it 
under venditio sub dubio їп Chapter IV, we consider here only the first 
part. This reads, "One lending a certain quantity of money to one sail 
or going to a fair, in order to receive something beyond the capital for p 
that he takes upon himself the peril, is to be thought a usurer.”™ Thus 
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was created a great problem for the analysts of usury. The decretal appears 
to reject incidence of risk as the criterion of ownership, for, though the in- 
vestor here takes the risk of his capital on himself, he is still considered 
by the Pope to be a lender, that is, one who has transferred ownership of 
is good to a borrower. But to deny that incidence of risk was the index 
of ownership was to leave no way of discriminating between the licit soei- 
etas and any illicit loan: in each, money was given by a capitalist to a trader 
or worker and returned to him with a profit. If the difference between the 
‘two cases did not consist in the different risks run by a partner and a lender, 
there was no other difference between them. If the implication of the appar- 
ent meaning of Naviganti were worked out, one would be forced to con- 
clude that every investment of money at a profit with another person would 
be usury, whatever form the investment took. Navganti would seem to 
strangle commerce at its roots. 

‘Against the commercial usage of the time, we can see that such a whole- 
sale condemnation of all money investments was not intended by the 
decretal. By its use of the term “loan” and its reference to the salient feature 
of the foenus nauticum, the creditor's assumption of the risk, Naviganti is 
presumably striking at the revival of the sea-loan contract current at cities 
such as Genoa. If one considers the length of time the societas proper had 
been placidly accepted by everyone, it is incredible that any condemnation 
of it should have been meant. Furthermore, the qualified statement that 
the lender is “to be thought” a usurer may mean that the Pope does not 
consider such a contract in itself illicit, but only that its use creates a pre- 
sumption of fraud — an observation which would well accord with the facts 
known about the use of the seatoan contract. Nevertheless, the qualifica- 

ın “to be thought" is not a strong one to rely on, and, in the precise 
terms it uses, the decretal offers no distinction between the foemur nauticum 
and the societas. The task of the usury analysts will be to note the distinc- 
tion, to observe the canon, and yet to allow the legitimate partnership, 





4. The Canonis? Commentary 
St. Raymond. 

St. Raymond, Gregory's secretary, who knew more about the origin and 
reasoning behind the canon than anyone else save the Pope himself, begins 
the scholastic discussion of it by declaring that “some held that there was no 
usury here, because compensation might be demanded for risk run." How- 
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‘ver, against these defenders of the contract, he cites Ejicienr and points 
‘out that it places three differences between a legitimate rent and a usurious 
loan. In the loan, the owner does not retain the peril; the good does not 
deteriorate in use} and the good bears no fruit. In the present case, though 
the first condition is altered, the other two remain. Therefore, the opinion 
holding the transaction as usurious is “safer,” “especially because such men 
always make such loans because of the hope of pecuniary profit" and in- 
tention to gain from a loan is always usurious. Further, the loans are usually 
made "in fraud of usury.” By this last statement, St. Raymond seems to 
indicate directly that the decretal refers to the sealoan contracts brazenly 
evading the usury laws. Nonetheless, in his analysis, as in the decretal itself, 
nothing is given which would distinguish a licit capitalistic investment in 
а partnership from a usurious loan. In the partnership, too, a sterile good 
which does not deteriorate in use is given to another, who returns it wit 
profit. If the sca loan is usury, why, then, is not the societas? 





Goffredus of Trani 


Cardinal Goffredus of Trani (fl. 1245) has the honor of being the first to 
mote an important difference between a partnership and the contract con- 
demned by Naviganti. He begins by boldly identifying the case of Navi- 
хаті with the foenus nauticum:; then he distinguishes the foemur nauticum 
and the societas, In the foenus nauticum if the ship is safe the creditor will 
get a profit on his loan “whatever outcome the business has, whether the 
debtor gains or loses with his wares.” A true partnership, however, demands 
that all risk of loss be borne in common. Naviganti condemns only the first 
case; there a loan occurs because the lender transfers his good and most of 
his responsibility for it?! That this was the true explanation of Naviganti, 
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and the distinction it really intended, scems undeniable. Nonetheless, de- 
spite Goffredus’ carly and succinct clarification, the text remained to puzzle 
other commentators. Even Goffredus leaves unexplained why the creditor 
cannot profit during the period he actually does bear the risk of disaster, 





Hostiensis. 


Hostiensis analysis of the foenus mauticum and the societas is extraordi- 
marily inconsistent, and he seems to approve under one name what he con- 
demns under another. Yet inconsistencies can be instructive as to the state 
of а theory; and Hostiensis’ extended inconsistent treatment shows the 
immense difficulty of reconciling the application of the scholastic concepts 
of risk, ownership, and profit to loans with their application to partnerships. 

Like Goffredus, Hostiensis identifies the case of Naviganti with the 
Joenus nauticum, but he does not avail himself of Goffredus explanation of 
the difference between it and а societas. He says simply that in the foenur. 
mauticum а loan is involved; therefore, no profit may be expected. His 
presentation of the position of the creditor is brusque: "For he wishes to 
take the peril upon himself, and he can; and so the contract holds: he wishes 
to demand beyond the principal, but he cannot, and so the contract does 
not hold.” Or, as he presents the case alternatively, if the debtor is aided 
by the money lent, he is aided by his own property, for the loan has trans- 
ferred ownership to him; therefore, the creditor cannot demand part of 
the profit. If the debtor does not prosper, it is equally unjust for the credi- 
tor to demand gain he has not made™ This analysis makes it evident that 
incidence of risk is no criterion of ownership: the debtor is specifically con- 
sidered to own the loaned good during the time of the loan, although the 
creditor, for part of the time, bears the risk of loss. As we have seen earlier, 
Hostiensis even uses his interpretation of Naeiganzi to show that incidence 
of risk is irrelevant to the question of the justice of profit on an investment." 
But by making clear the irrelevance of risk, Hostiensis leaves unexplained 
the difference between “lending” and “investing in a partnership.” 

‘Nonetheless — showing the strong position societas held in the conscience 
of the age—Hostiensis goes on to accept this contract as licit as a matter 
of course? Without any explanation at all, he admits under this different 
пате what seems substantially condemned by the standards he uses when 
discussing Navigunti. But even more startlingly, he discusses a partnership. 
in which the capitalistic partner will in no event suffer loss; in which, in 
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the technical phrase, his capital will be "safe." This case is prima facie much 
more an instance of usury than even the foenus mauticum, for in the 
foenus nauticum the lender at least bears the risks of disaster at sea, while 
here he bears no risks at all; yet Hostiensis treats it with surprising gentle- 

On the one hand, he reports, Goffredus does attack the contract as a 
usurious loan. On the other hand, the Roman law, always of great weight 
with the canonists, admits the contract. Furthermore, the canonist Alber- 
cius defends the contract, first because as the working partner usually pros- 
pers, no harm is done him; second because such a positive agreement, freely 
entered into by the contracting parties, creates a valid obligation, although 
опе beyond the nature of the sucieras in itself. Hostiensis then adds certain 
arguments of his own on the side of Albercius. A merchant sells you a horse 
and trades with the money he receives from you; you agree to share the 
profits with him which you make by the use of the horse; he agrees to 
share with you the profits from his trading with the money. Though each 
of you are exposed to a different risk, the contract is valid, according to 
Hostiensis; he makes no distinction between the profit from the use of 
‘money and the ргоб from the use of nonconsumptibles. Moreover, he adds, 
following the Roman law, the contract would be valid, though only one 
of the parties agreed to share his profits, while cach ran a risk, The position 
of the riskless investor here appears similar to that of the investor in the 
riskless partnership, and there is thus analogous evidence in favor of the 
latter. Again, in other contracts, such as leases, the risk pertains only to 
the owner, the full profit to the user. Finally, Per eestras appears to be in 
favor of a riskless partnership, for it permits a dowry to be invested with 
а merchant, salvo capitali. 

Yet, though he disavows none of these arguments, Hostiensis docs 
reject the riskless partnership in itself. His appeal is to another piece of 
Roman law, taken out of context, which, as has been noted, was to become 
a favorite scholastic axiom: a partnership creates a certain right of frater- 
nity. Then, Hostiensis reasons, this fraternal jus is destroyed if опе partner 
secures himself against all loss. The intrinsic nature of the contract is vio- 
lated, if risk is not borne fraternally, in common. The Roman law and 
Albercius cannot really mean that a partnership is licit if one partner is 
freed from every risk to his capital. What they mean is that a partner can 
be guaranteed against ordinary risks of business; but that if the capital is 
lost by some disaster, both partners should be liable 

Hostiensis has rejected the completely riskless partnership, but, in rein- 
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terpreting the Roman law and Albercius, he has reached a result almost as 
surprising as if he had accepted the riskless partnership outright; he has 
accepted as licit the precise case which Neviganti condemns. A contract by 
which the investing partner is held only for the risk of major disasters is 
no different from the foenus nauticum; and now under the name of societas 
Hostiensis allows this. Moreover, even the completely riskless partnership is 
mot rejected by him with much force. In the case where the working partner 
loses the money by a chance disaster, Hostiensis teaches, the capitalistic part- 
ner is advised not to press a claim for reimbursement?" But he is only advised, 
not commanded, and from this deliberate choice of language, one must con- 
clude that Hostiensis did not consider a riskless partnership to be contrary to 
a binding moral precept. Thus under the name of societas he accepts, at least 
as not clearly illicit, what he condemns as unnatural under the name of 
mutuum. 





Pope Innocent IV 

Pope Innocent IV has nothing to say on the societas, nor does he mention. 
the foenus mauticum. He avoids Hostiensis! confusions by holding to the 
text of Naviganti. His analysis of it is succinct: 

Where he [the debtor] received money not merely to transport it, but was 


ing with it, as a means of commerce, here is usury; because in money there 
по use or utility of using, nor docs it deteriorate in use? 





In other words, unlike Goffredus and Hostiensis, Innocent makes no dis- 
tinction between the societar and foemur nauticum. All profits on money 
investments seem to be condemned, Naviganti is interpreted literally and ab- 
solutely. With St. Raymond, Innocent appears to deny the licitness of financ- 
ing any business. Yet it may be unwise to extend his meaning so absolutely. 
Perhaps it were better said of both of him and St. Raymond that they posit 
principles which seem to lead to the complete condemnation of the societas, 
but which are never extended personally by them to this extreme, and which, 
it may be supposed, were never intended by their authors to lead there, how- 
ever logically they should. 

‘Thus the canonists have done litle to elucidate Naviganti or to justify the. 
societas. Goflredus has offered the most sensible explanation of the canon, 
by making a distinction between partial and full acceptance of risk, but even 
ће has not explained why the lender cannot profit during the time he does 
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run the risk. Hostiensis has taken two entirely contradictory positions, ac- 
cording to one of which no societas of any kind should be licit, and accord- 
ing to the other all business loans at usury are just. St. Raymond and Inno- 
cent, like the face of the canon itself, make no distinction between the 
foenus nauticum and societas, but apparently condemn all money invest 
‘ments, Chaos is pethaps the only accurate word for this situation, 


5. The Traditional Analysis: St. Thomas 


St. Thomas Aquinas affirms the tradition of the general conscience upon 
the societas, He makes no reference to Naviganti or the foenus nauticum, 
as a theologian leaving the canonists to disentangle the canonical difficulty 
by themselves, but he accepts as a common well-known principle the lawful- 
ness of the societas 

Why is investment in a partnership licit, and usury illicit? An objector to 
the usury prohibition declares that a lender gives up more than does one 
who "commits his money to a merchant or craftsman.” Why is the latter al- 
lowed to profit, the other not allowed to make a gain? St. Thomas replies 
with the answer of the Gloss, to which he now gives the weight of his im- 
mense authority: 


He who commits his money to a merchant or craftsman by means of some 
kind of partnership does not transfer the ownership of his money to him but 

remains his; зо that at his risk the merchant trades, or the craftsman works, 
it efore he can licitly seek part of the profit thence coming as 
from his own property" 








‘There are three important aspects of this concise statement, and all will have 
а decisive influence on the history of usury analysis. The first is this: St. 
‘Thomas here abandons his own principle that the use and the ownership of. 
‘money are indistinguishable. The capitalis’s money is committed to the use 
of the working partner; according to St. Thomas earlier analysis, the trans- 
ference of the use ipso facto transfers the ownership, and оп the basis of such 
analysis, a loan and a partnership would not be differentiated. St. Thomas 
should logically conclude that all pecuniary investments are usury. But the 
common acceptance of the societar and the promptings of natural justice are 
stronger than his theory. At this critical point he introduces a new principle, 
the second important thesis in his statement—ownership does not go 
with the use of a consumptible, but is determined by the incidence of risk 
The owner is the man on whom the risk falls; conversely, if a man does not 
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run the risk he is not the owner Thus, St. Thomas accepts completely 
the suggestion of the Gloss and the general conscience that incidence 
of risk is an effective test of a loan. Yet he does this, as it were instinc- 
tively without attempt at analysis or defense. If one considers his formal 
treatment of ownership, one finds nothing there which would justify this 
view on risk. Private property, St. Thomas teaches, is established by the 
ius gentium to insure tranquillity, to prevent confusion in the distribution of 
reward for work, and to stimulate each man's care by making him responsi- 
ble for his own thing. The first two grounds say nothing as to risk, The 
last reason might be taken as implicitly indicating a natural responsibility 
for risk: one might argue that а man would not care for his own, unless he 
тап the danger of any evil that might befall it. It is dificult, however, to sce 
how responsibility for natural, unavoidable disasters increases an owner's 
solicitude, nor is it a necessary inference that, where risk is not borne directly 
by an owner, but is indirectly reflected by an insurance contract, he will be- 
come willfully negligent about his property. It is true that risk normally 
accompanies ownership, but not necessarily or essentially. There is nothing 
in St. Thomas’ presentation of the rational foundations of property that 
requires the owner and the risk-taker to be one. Faced with an objection, 
and well aware of the popular tradition on risk, St. Thomas has produced 
the risk criterion ad Aoc to distinguish loans from capitalistic partnership. 
Ic is against his own theory of the ownership of consumptibles, and it is 
mot indicated by his formal analysis of property. As a practical criterion, it 
will serve well for two centuries at least. But when finally it comes itself to be 
questioned by scholastic theologians, no rational basis for it will be found. 

The third aspect of St. Thomas’ significant declaration on partnership 
is this: St. Thomas formally refers to risk only as the criterion of ownership, 
not as the source of profit. The capitalist is not paid the price of peril. But the 
incidence of risk establishes the owner, and the owner then takes the fruits 
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of bis property, as the owner of an orchard would take the apples on his 
trees. The difficulty here, of course, is that the owner's property consists not 
in apple trees but in money, which is supposed to be sterile, If one believes 
that all surplus value gained by the use of money is due to the energy of 
the man using it, why should not all the profit go to the working partner? 
Whence comes the profit which is assigned to the capitalist? Yet St. Thomas 
is precise upon this: the capitalist receives "the gain coming thence," ie, from 
the partnership's use of money, “as from his own property.” In fact, St, Thomas 
has here changed his mind as to the productive power of money, and assigns 
it a real function and independent reward. This inconsistency on the nature 
‘of money will characterize nearly every scholastic attempt to legitimate the 
societas while denying the right of money to bring a return in a loan. 

St. Thomas, then, defends the societas on the grounds that in it, the in- 
vestor, remaining the owner of his investment because he still runs the risk 
of total loss, licitly profits from the use of his own money. This doctrine, the 
explication of the teachings of the Glose and Courgon, makes the incidence 
of risk the key, ignores Naviganti, and implicitly denies the sterility of 
money. It will be the standard defense of the societas for the next two hun- 
dred years, 








6. Confusion and Acceptance, 1270-1450 
"The discussions of societar in the following century and a half are meager 
and confused. They testify to a general willingness to allow the societas, a 
general unwillingness to recognize the fact that money fructifes in a societar, 
а general dependence on the risk criterion, and a general inability to reconcile 
Naviganti and the risk criterion. The meagerness of the treatments may 
reflect either an ignorance of business or a belief that it was superfluous 
to say much on a licit and common business practice, The confusion of the 
treatments comes from the difficulty of reconciling the usury theory and the 
partnership theory. 


Giles of Lessines and Monaldus 

Giles of Lessines’ inconsistencies are as as Hostiensis" Like him, 
Giles is at first very firm on the fact that risk does not excuse one from usury. 
То lend with hope of gain is vicious, although one takes upon oneself the 
debtor's perils, and indeed loses everything. Such, he says, is the doctrine of 
Naviganti? At the same time, he maintains that one may licitly commit 
‘money to a merchant, “if one retains the ownership and common dangers.” 
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What the mystical phrase “retaining the ownership” effects is not explained, 
А concrete case that Giles adds makes his confusion even more apparent. 
Although it is often done in fraud of the usury rule, it is in itself licit, Giles 
teaches, to give animals to a farmer in a partnership for profit, with the agree- 
ment that the farmer bear all the risks?! Here it is clear that Giles is not us- 
ing risk as the criterion of ownership, and its transfer as the index of a 
Joan: he allows the investor to profit on a completely riskless partnership. 
Why does he not extend his reasoning to riskless partnerships in money or to 
money loans? The answer is that presumably he distinguishes income in 
fruitful goods from income in sterile goods. But this is no answer at all, 
for in allowing a profit to the investor in the simple, nonsecured, money 
partnership, he has already tacitly admitted that money does fructify in a 
partnership. If he were logical, he would admit profit on a riskless money 
partnership, as he does on a partnership in animals. The contradiction is un- 
resolved, and Giles leaves equally unreconciled his conflicting views on the 
nature of money in a societas and a loan. 

His contemporary, Monaldus, also simply condemns the foenus nauticum 
and allows the societas, without explaining the distinction?" He offers no 
comment on the function and reward assigned to money in the societas. 
It is clear to him only that the essential condition for its lícitness is that 
risk of every chance must be run by the capitalistic partner. 


Five Early Fourteenth-Century Writers 


Durandus of St. Pourgain, Aegidius, and Scotus do not even discuss the 
foenus nauticum or the societas. But Alexander Lombard considers the 
societas at some length. If either the capitale or the profit is safe, the in- 
Nestor commits usury; this is the case, like Naviganti, where the risk of the 
capital is run by the investor unless it is lost through the negligence or fault 
of the borrower. An arrangement which guarantees a return of part of 
the capital and risks the rest of the capital and profit is equally to be treated 
as a partial loan, and profit on it is usurious. Speaking in Genoa, the seat 
of the maritime contracts, however, Alexander specifically defends the 
commenda where the merchant is merely an agent of the investor and the 
investor runs the full risk, More clearly than most writers, he sees the 
objection that profit is apparently being attributed to money alone in this 
contract, and again more clearly than most, he answers this objection with 
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the reply that it is not money which is producing fruits, but the goods the 
money has bought. He even goes so far, apparently, as to contradict his 
earlier teaching that a contract where any of the capital is safe is entirely 
usurious; he appears at least to except а commenda where only part of the 
capital is кед? 

‘Astesanus continues in the path marked out by Alexander. The societas 
is licit i£ both partners share the loss and gain in proportion to their con- 
tributions, and the risk is not placed on the working partner alone. This 
‘means, says Astesanus, that if there be no profit and no loss, something must 
be deducted from the capital to compensate the working partner's labor. 
‘The possibility that the capitalist may have lost as much as the laborer by 
having his money tied up in an unsuccessful enterprise is ignored, in con- 
formity with the usury theory's postulate of the sterility of money. At the 
same time the admission that the capitalist can partake in the profit, if the 
partnership makes any, denies the postulate. 

‘A case is presented in which A gives C 20 sheep estimated at 10 pounds 
and demands that C guarantee to return to him at least 5 pounds, whatever 
happens to the sheep; in other words, A is “safe” as to half of his capital, 
and will demand a profit, if there is опе, upon the whole amount. 
Astesanus' expansion of the usury-risk theory to cover the case is instructive: 








1 declare that this is the same as if A, the creditor, had given to C a loan 
of s pounds from which were bought 1o sheep, and they then contracted а part- 
nership and had all in common. Behold, in this case, if A had hurt C by reason 
of the loan, there would be usury."* 


‘The implication is that there is usury here, too, if C has to pay A for the 
virtual loan; the tacit assumption is that one must run a risk upon all on 
which one profits. The criterion of risk, then, may be said to distinguish loans 
from licit partnerships in Astesanus. He makes no attempt, however, to 
explain Naviganti, 





Rolandino de Passagiero. 


In his Summa totius artis motariae, Rolandino, who is careful about 
mot setting out usurious contracts describes, under the general heading 
of debits and credits, а contract similar to the societas, but not specifically 
named as such. In it a merchant receives capital, binds himself to use it in 
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the wool trade only, and agrees to pay in a year the sum plus one-quarter 
of the gain, or minus one-quarter of the loss, If the whole capital is lost 
by "divine judgment and fortuitous accident,” the merchant will not be 
held. Because the investor bears the risk, says Rolandino cautiously, the 
contract, according to the “better opinions and more probable opinions,” 
is not usurious. Many, however, he says, who use this contract desiring not 
to commit usury, fall into Scylla, avoiding Charybdis/^ He does not 
amplify this hint of the opportunity for usury in the contract, but contents 
himself with the suggestion that many, intending to act uprightly, cross the 
narrow line separating a partnership and a Joan at usury. In Rolandino, it is 
evident that the criterion of risk marks the line. His opinion is testimony to 
the common practice. 





Buridan 

Buridan, surprisingly enough, appears to hold all types of societas us 
He enumerates the types of partnerships and declares, "The first mode is 
if one rich merchant gives то francs with an agreement that he wishes 
to participate in the profit and the loss; there is usury.” The other modes 
enumerated are a fortiori usurious, since in them the investor only shares 
part or none of the loss, Later, however, discussing Naviganti, Buridan 
holds that the sea loan is lawful, if the lender truly shares the perils of the 
sea To reconcile this opinion with his opinion on the fist mode of usury 
акеп impossible, and one cannot make head nor tail of his approach, 
which, contrary to the general tradition, seems to accept the sea loan, while 
condemning the societas. 





Joannes Andreae 

Joannes Andreae specifically agrees with Hostiensis that Naviganti 
rules only the case of the Joenus nauticum: his argument is identical with 
Hostiensis, At the same time, he assumes without discussion that the 
societas is licit*® In defending the usury prohibition, however, he meets for 
the first time the objection that if money fructiies in a partnership, why 
mot in a loan as well? Andreae replies shortly that only the work really 
fructifies in the partnership—an answer sufficient to stop the objector to 
the usury theory, but remarkable in leaving undefended the capitalistic part- 
пег' claim to gain from his money in the partnership." 





13, £86, “Andreae, Decretalium libror, V, De 
P uin, Quiesiosen p 
"VL, De regule iain, "Расин" 34. 





RISK-SHARING INVESTMENT: THE PARTNERSHIP 199 


In commenting on Per vestras, Andreae seems to approve the investment 
of a dowry with its return guaranteed, on the extrinsic grounds that the 
special good of marriage justifies this provision for the wife's finances: 
This defense is of little theoretical interest in the development of a concept 
of partnership. But Andreac’s somewhat vague statement here will lead theo- 
logians of a much later age to cite him in favor of the riskless partnership. 





Panormitanus 
Panormitanus, commenting on Naviganti, is frankly confused: 


1 seek а clarification of the fist part of the canon. Here it is not licit to lend 
and to receive beyond the principal, even if the creditor takes upon himself the 
peril; what then of those who daily contract a partnership, where one places his 
labor, the other his money? 


Having tersely exposed the difficulty, Panormitanus simply declares that the 
Gloss and Goffredus say a societar is still licit. Presumably he himself, then 
accepts Goffredus’ distinction between the partial risk borne in the foemus 
‘nauticum, and the full risks borne in partnership, even though this does 
mot explain why the lender cannot charge while he runs the risk of the sea, 

Treating of partnership proper, he declares that the contract is illicit if 
the capitalist is insured against losing his capital, while the worker may 
lose his labor; for a “partnership is in the pattern of a certain brotherhood.” # 
He criticizes Joannes Andreae’s singular opinion on Per vestras as an at- 
tempt to justify an intrinsically evil deed because of its good effects: Per 
vestras specifically speaks only of “honest profit” and clearly excludes profit 
made from the usurious arrangement in which the capital would be always 
safe" Hostiensis is also reprimanded for the example he gives where only 
‘one partner runs a risk, It is not beyond, but against, the nature of a partner- 
ship to exempt one partner from loss. The partnership by such a clause is 
destroyed. Panormitanus general opinion here, insisting on the risk 
criterion, yet not explaining Navigansi or the divergence between the usury 
theory's and the partnership theory's concepts of money, is a good example 
of the normal canonist treatment of the subject. 


St, Bernardine and St. Antoninus 


‘The most probing medieval discussions of periculum sortis and societas, 
like many of the best discussions of the other contracts and titles, are in the 
“ту, De donatione inter ium зз, De алий, 19:19. 
Per sei, SV, De donationibus inter irum, 30:73. 
Panormitanus, I libror бетем, V, * 





150 THE SCHOLASTIC THEORY, 1150-1450 


works of the two Tuscan saints. St. Bernardine asks, "When does doubt or 
peril excuse from usury?” and gives three rules as an answer: Rule 1 says, 
Never, in а loan, if it is made with hope of gain; a lender's assumption of risk. 
does not suffice to excuse an act vicious in itself. Rule 2 says, Only when one 
has the ownership and use of the good which is risked, for it is proper that an 
owner should gain from his own property. Rule 3 in effect repeats Rule 1 
and says, never, when something is hoped "because of time." Several cases 
аге then presented exemplifying the rules. The first case is similar to that 
of Naviganti, а foenus nauticum. It is usury, because it is against Rules 
1 and 2; a loan is made with the hope of gain; the capital becomes the bor- 
rowermerchant’s own property. The second case is more complex. A man 
lends 100 at Venice to receive 120 at Cyprus, with the condition that if the 
money loaned or merchandise bought with it is lost, the debtor need repay 
only one-half. This again is usury; both Rules 1 and 2 are broken, a loan 
is made, and ownership passed. In the third case a capitalist gives а man а 
sum of money to trade with, and demands a fixed return, but agrees to run 
the risk of loss from any cause. This is licit, because Rule 2 is observed: 
the capitalist, retaining responsibility for risk, retains ownership. A fourth 
case is this: an investor gives money to a partner, who is to pay him part of 
the profits if he succeeds, but nothing if he fails; in either case, however, the 
partner is held to return the capital. This is manifest usury, for Rule 3 is 
broken, ownership has passed, and the nature of a partnership, the iur fra- 
ternitatis, which demands common risk, is violated. In a fifth case, a widow 
gives a merchant a deposit, the capital is to be safe, and she is to receive half 
the profit. This is mortal usury, against Rule 2: the widow profits from 
money no longer hers; in a true partnership, loss and gain must be shared 
equally, and the working partner's expenses deducted. These cases make 
it clear that St. Bernardine, like St. Thomas, uses the incidence of risk as the 
test of ownership and true partnership, and that he believes a true part- 
пег has the right to gain on his capital, while Naviganti governs only the 
Joenus nauticum, There is no attempt to reconcile Naviganti and the gen- 
eral risk doctrine. 

Elsewhere St. Bernardine discusses the case where there is no profit but at 
the end of the partnership only the capital remains. He first says that this 
must then be shared with the working partner to compensate him par- 
tially for his labor; otherwise he will have lost all his work, and the capitalist 
will have lost nothing. Te is objected that the common custom is against 
this. Moreover, it is declared that the capital was never common, but "only 
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the commodity of the capital,” and so against this alone does the worker have 
а claim. But the benefit given by capital has been lost, just as the working 
Partners labor has been lost. Therefore, St. Bernardine concludes, the 
capitalist may withdraw his investment whole." The reasoning here which 
admits “a commodity to capital" apart from labor, is unreconcilable with 
St. Bernardine's usual insistence that money is sterile, The claim that the use 
and ownership of money are indistinguishable is also completely abandoned. 

‘St. Antoninus in a considered analysis of the societas affirms the ancient 
principle that “a partnership is a certain fraternity” and therefore, "loss 
and gain are to be common.” Any addition to the contract removing risk 
from one of the partners is against the nature of the contract. The most 
the capitalistic partner may ask is a sterile security, or the observance of 
certain conditions by his partner in order to protect his investment. When- 
ever his capital is safe, the investment is usurious. Thus even in a partner- 
ship in animals, ifthe capital invested is guaranteed by the herdsman, while 
the investor takes a profit, there is usury, for, says St. Antoninus exactly 
like Astesanus, the effect is the same as if money were loaned the herdsman 
to buy a flock and profit taken on that. Risk is used as the criterion of owner- 
ship, not as the specific measure of what profit may be received. But in St. 
Antoninus’ hands, the doctrine of the incidence of risk is so extended that 
any temporary transfer of property to another, where risk is also transferred, 
is called a Joan, and profit upon it usury. At the same time he fails to consider 
Naviganti, which so seriously threatens his use of risk as the infallible test of 
ownership. 

Unlike St. Bernardine, St. Antoninus does not allow the capitalist to with- 
draw his money entire if there is no profit; first the labor of the working 
partner must be compensated out of his investment. This is an opinion 
certainly more consistent with the scholastic view of money's sterility. 
Like Astesanus, St. Antoninus, however, attempts no explanation of how the 
capitalist receives any reward at all, even when the partnership is success- 
ful, upon his supposedly sterile investment. 








Conclusion 2 
‘At the end of two hundred and fifty years’ discussion of the societas it is 
still held, as it was in 1200, that where an investor runs all the risks of his 
partner, he has not loaned to him at usury, but has retained ownership 
and is entitled о а profit. But all the great problems posed by the acceptance 


їй, зрэзу. an 
Pt Antonin, Summa, 











152 THE SCHOLASTIC THEORY, 1150-1450 


of the societas for the usury theory have remained unanswered, largely un- 
considered. These questions are: Why is risk used as the criterion of owner- 
ship? If it is the criterion, how is Naviganti completely valid? If it is the 
criterion, must not one follow St. Antoninus in treating every transfer of 
property and risk as a loan? Above all, why is money considered to fructify 
in a partnership, and not in a loan? Why are the use and ownership of 
money distinguished in a societas and not in a loan? The failure to find 
any consistent answers to these questions in the first three centuries of 
analysis presages the disintegration of one part of the usury theory in the 
next three centuries. In fact, the carly scholastics were working with two 
different theories on money, risk, and ownership, one of which they applied 
to loans, the other to partnerships. According to one theory, money was 
sterile, risk was no title to profit, ownership was the same as use in con- 
sumptible goods, In the other theory, money produced a surplus value, 
risk became the grounds for a reward, and ownership was determined not 
by the identity of use and ownership, but by the assumption of risk. Proba- 
bly the greatest single difference in the two theories was in the treatment 
accorded to money, and this difference arose from money in loans being 
considered formally as a measure, while in partnerships money was tacitly 
identified with the goods it buys and not considered in its formal character 
жай. 

‘There was practical justification for the different approaches taken, In the 
partnership the rate of return was normally closely related to what the 
capital earned. In a loan there was no assurance that a lender's profit bore 
а fair relation to the productive power of his capital. No business would 
knowingly borrow at more than it would earn; but, unlike a partnership, 
а borrowing business would be held to pay the fixed interest it promised, 
This economic difference, obscurely perceived and never formulated, may 
have mutely guided the choice of the diferent legal formulae by the scholas- 
tics. Their attitude on the sea loan may be explained, with less resort to 
unexpressed motivations, by supposing that they perceived on a practical 
level how effective in circumventing the usury rule would be this contract 
which mixed a partner's and a lender's profit. 

In any event, the distinctions as drawn, even by the medieval rigorsts, 
left а wide field open for investment in business. The attempted control 


"The whale sholatic attitude towards The lut of the Schodaen was Кай Mare” 
the societe is refutation of Tawaey’s rah (R. М. Tawney, Religion and the Rive of Cap- 
amenion, "The true descendant of the doc- saline, Now York, 1957, р. 36). 

tines of Aquinas i the abor theory of value. 


RISKSHARING INVESTMENT: THE PARTNERSHIP — 153 


of the high interest rates of the foenus mauticum is dramatic evidence that 
the policy of the prohibition went beyond the control of consumption credit; 
here commercial credit was regulated. Yet the willingness to accommodate 
the societas reflects a general belief that the usury prohibition should not 
eliminate commercial profit, and this belief was ultimately the basis for 
confining the usury rule to a narrow set of situations. In the Middle Ages, 
the societas made risk-sharing investment а substantial form of capital- 
rewarding enterprise. 


CHAPTER уп 


INVESTMENT IN CREDIT: CENSUS AND DEBT 


As the societas was the most usual contract for capital investment in 
commerce or animal husbandry, so the census was the normal form of 
investment in land and the regular instrument of State credit. Landed nobles 
and peasants in need found the selling of a census on their possessions the 
most expedient way of raising money;' the State financed itself largely by 
the sale of census on its own lands, on its monopolies, and, finally, on йз 
tax receipts? The census was also used by some workingmen as а means 
of obtaining personal credit? In an age where commerce was not highly 
developed, the type of credit represented by the census may have been 
quantitatively greater than the type of credit represented by the societas, 
In any event, the census was clearly of immense importance in provid- 
ing a licit opportunity for investment in credit; and like the societas, 
it must be carefully considered, if one is not to obtain a fantastic picture 
of the restrictions the scholastic usury theory placed upon finance. 
What made investment in a census licit? What distinguished it from usury? 
In answering these questions, the basic concepts, ownership, risk, and the 
sterility of money do not play the part they had in the discussion of the 
societas. The important concepts here are those of sale, time, and right. 
"These are not so closely involved in the usury theory proper as were the other 
set, but the development of them in the census theory tends to the adoption 
of an analysis, which, if not contradictory to the usury theory, at least offers 
an alternative to it which would make the usury theory dead in practice. 
‘This alternative is not adopted formally by the medieval scholastics, but 
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the elements of it are assembled by them and are made ready for use by their 
sixteenth-century successors. 


т. The Sale of a Right to Money 


А census is an obligation to pay an annual return from fruitful property. 
No English word renders it precisely, for “annuity,” whose meaning would 
seem to approximate it, does not necessarily imply chat the annual return 
is based on a fruitful good, and so we shall use census as the most exact 
and pregnant term. The buyer of a census is in a lender's role: he furnishes 
the cash, The seller is a debtor: he binds himself to the annual payments. 

‘The contract is unknown to the Roman law. It doubtless was shaped in 
part by feudal analogies. But its growth may be surmised to have been aided 
by the ban on profitable loans, When it was first used, the return on the 
centur was generally paid in real fruits; and in this case it was obvious, so 
it seemed, that a sale was effected whereby for so many pounds down 
a certain quantity of grain or produce was sold for so many years to come. 
No moralist quarrelled with this kind of exchange, where the only question 
was the just price 

Gradually, as the money economy developed, payments of fruits were 
converted into annual installments of cash? And when a new census was set 
up, it would be set directly in terms of cash payments. Was such a transac- 
tion any different from a loan? The standard answer was that it was a sale; 
but it if were a sale, what was sold? Three different answers were possible 
to this question: the money paid as a return; or the right to the money paid 
as a return; or an interest in the property producing the return. Each 
description had its defenders. Henry of Ghent (8.1293), the first prominent 
theologian to treat the subject, says that money constitutes the considera- 
tion offered by each party to the contract. He concludes that the pecuniary 
census is unlawful: money, which is formally nonvendible, is sold, and the 
sale is in fact a usurious loan." His opinion was singular and apparently 
starting to his thirteenth-<century contemporaries, who had placidly ac- 
cepted the contract as lawful? At the other extreme stood Henry of Hesse, 
а fourteenth-century theologian from central Europe, a largely agricultural 
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region where the census seems to have been the most popular of all invest- 
ment contracts. He argued that the purchaser of a census in effect became 
а part owner of the property on which the return was based. Consequently, 
the buyer was entitled to a profit on the census arising from his own prop- 
eny? 

Each of these extremes was foreign to the common opinion, This is best 
expounded by Henry of Eutin, a contemporary of Henry of Hesse and 
like him familiar with the economic practice of central Europe.” Like him, 
тоо, he is apparently stirred to treat of the censur by a decree of Count 
Rudolph IV of Vienna providing that any census might be capitalized at 
eight times the annual return and redeemed by the seller at that price—a 
decree sorely harmful to numerous ecclesiastical foundations." The practical 
desire to avoid further government edicts of this character leads to a learned. 
and comprehensive study of the nature of the census and its natural law- 
fulness, The census, says Henry of Eutin, is the purchase of a right to 
money, It is essential, he adds, to distinguish between corporeal goods and 
the rights to them. А man has the right to a certain hereditary succession, 
but he does not yet possess it. A man has the right to collect a certain 
sum of money; he does not yet own the money. Similarly, in the census 
the right and the money to which a right has been created must be dis 
tinguished" The right is bought, as Hesse had maintained, only for the 
sake of the money to which it entitles one; nonetheless it is the right and not 
the money which is bought? 4 

Eutin’s formal analysis of the селш stands. 1t is indeed implicit in the 
earlier defenders of the census, such as Pope Innocent ТУ and Giles of Les- 
sines, who say that a census is distinguished from a loan by being a sale, 
although they do not say what is purchased?" It is explicitly the position 
taken by Alexander Lombard, Panormitanus, Joannes Andreae, St. Ber- 
nardine, and St. Antoninus“ 

‘The acceptance of the census as the sale of a right to money meant that 
the contract could be ruled by the laws relating to the just price, not by the 
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usury prohibition. It was, the analysts said, not an exchange of money for 
money to be returned in time, but an exchange of two present goods, 
cash and the right to cash. Thus, some of the early commentators appeal 
to the Roman law on sales, permitting deception up to 50 per cent of the 
just price, as a defense for this contract in which the returns would eventual- 
ly exceed the purchase price."* More logically, Pope Innocent IV says there 
is no need to rest on this principle of civil law. If one objects that the price 
is less than the returns are ultimately supposed to total, the Pope replies 
that in any kind of sale the purchaser will probably get more ultimately from 
the property he buys than the price he paid. This natural probability does пос 
invalidate all buying and selling, nor can it invalidate this contract.® Or as 
Eutin puts it, if one gets double or triple his original investment in twenty 
years, the profit is as legitimate as the profit on any other purchased good, 
It is objected that it is unjust for тоо now to bring 110 over a period, But 
Henry replies that the exchange is not of 100 now for ай the future payments, 
but rather is of one good, money, for another good, a iur to money, both 
considered as to their present utility." Therefore, “there may also be con- 
lered the circumstances of the seller as to industry and other things of 
this sort according to which, it may be weighed how much the money he 
receives is worth to him." "^ Thus, Henry frankly admits that the seller's 
need for, and evaluation of, present money may play a part in determining 
the census price. Moreover, he says that it does not matter whether the 
returns are paid successively over a number of years, or paid at once at the 
end of a certain period; in either case, the buyer gets a profit on his own 
property, and the seller has received in present value the equivalent of what 
he gives. Again, Eutin says, one can give money to a church and expect it 
to pay ап annual return on it, as if it had bought fruitful land with the 
money, whether it actually has done so or not?" Similarly, Giles of Les- 
sines, treating of the census, declares that the just price in a sale is what the 
parties estimate it to be, and clearly “future things over a period are not єз- 
timated to be of such value as ће same things collected in an instant nor 
do they bear such a great possible utility.” 

‘The question at once presses: What does this kind of analysis do to the 
usury theory? Cannot every usurer justify himself by the same distinction 
between present and future value? Alexander Lombard, Joannes Andreae, 
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and Panormitanus make explicit what is probably the common assumption: 
the purchaser of the census runs the risk of sterility of the census base? But 
this assumption does not answer the objection that every agreement to re- 
pay money could be analyzed as a sale of a right. The coolest answer is given. 
by John Gerson. The objection is made to Gerson by an opponent that 
“where there is the same ratio, there ought to be the same decision of law." 
А census oppresses the poor and is the sale of money; therefore, it ought to 
be condemned like usury on а loan™ But Gerson denies the principle, He 
declares boldly that the good intention of the buyer of the census, who in- 
tends to act licitly, alters the case, although the effect and the act itself are 
similar to usury. He introduces a parallel with simony. One priest takes 
money as the price of a mass; the other for his sustenance. One is simoni 
the other is not?" 

Gerson's comparison with simony may be misleading; for simony is a 
sin against religion, not justice, so that a pure intention could alter the char- 
acter of the act; while usury is against justice, and no intention could rect 
ап objective inequality of exchange. But, despite the introduction of this 
confusing example, Gerson presumably does not mean to defend any propo- 
sition as unorthodox as that а good intention suffices in matters of justice, 
His real point is that a good intention suffices, if the act is not prohibited by 
law. Now with contracts, he reasons, one can be prohibited by law, another. 
unmentioned. A good intention then in making a permitted contract is 
enough. As he expounds his views on contracts even more decisively: 











Tr stands that two contracts may seem similar and leading to similar good 
өс bad effects, and yet one will be prohibited by law and the other conceded and 
permitted. An example in contracts: it is clear that to the sellers of perpetual 
returns can come more loses and impoverishment through the abuse of the sellers 
or buyers than often come through а loan with the exaction of a light amount 
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Or, as he puts it in most positivistic fashion: "When something is prohibited 
to be done in one way, one does not conclude that itis prohibited in another 
way, unless the deed itself is prohibited and not merely the way.” * In short, 
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the usury rule is а formal rule, which can be substantially evaded. Is this to 
say that it is meaningless? I do not think we are forced to conclude that 
this is Gerson's contention, for form has its uses: for example, the seal on a 
contract functions as consideration in Anglo-American law; it is not an empty 
devise but serves to distinguish serious undertakings from idle promises. 
Similarly, the census form for Gerson might have performed a channeling 
function, distinguishing commercial credit from exorbitant consumption 
loans. Yet, it must be recognized that Gerson seems to admit that the census 
will oppress the poor as much as a loan, and he scarcely develops any theory 
оп form. It merely may have been easier for him to make fundamental ad- 
missions about the usury law, with his convictions as to the small natural- 
Jaw foundation that it had,® than for the other scholastic authors. 

The majority did not wish to make such a drastic concession, and shying 
away from the clash of census theory and loan theory, they merely asked if 
in practice, a loan and a сеплиг could be distinguished. There were degrees 
‘of distance, depending on the terms of the census: A “newly created” cen- 
зиз was one formed as a result of the immediate credit transaction; it was dis- 
tinguished from the purchase of a census already in existence. A real cen- 
sus, founded on a real-estate base, was tied to specific property. It resembled 
а loan secured by а mortgage with the important difference that the rate of 
return was set directly by the estimated productivity of the base. A personal 
census was founded on the returns of the labor of а serf or of the debtor 
himself, The latter case was hard to distinguish from a loan, except that the 
debtor had to be an income-producer. Somewhere in between these forms 
was a census founded not on any particular good, but on all the goods 
of the seller. Similarly a community could found a census on specific tax 
revenues, or alternatively, "upon its person." In terms of definiteness of re- 
turn, an uncertain census, where the returns varied from year to year with 
the yield of the census base, was clearly less like a loan at interest than a 
certain census, where the annual charge was fixed. In terms of time there 
was also a difference: a life census ran for the life of either the buyer or 
the seller and had an element of chance not present in a loan; a perpetual 
census ran indefinitely and forever at a low annual charge; a temporary cen- 
sus was exactly like a loan in that annual charges ran for a fixed number 
of years. Finally in terms of redemption important differences existed: the 
census might be nonredeemable, or redeemable only at the option of the 
buyer or only at the option of the seller, or it might be redeemable by either. 
Redeemability by the buyer made a census similar to а demand note. Re- 
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deemability by the seller might be optional in form, but made obligatory 
by an understanding that he would redeem. By varying combinations of 
these various terms, one could approximate а loan in different degrees. Ап 
uncertain, real, perpetual census which was nonredeemable would be least 
like a loan; a certain, personal, temporary census, which was redeemable at 
the buyer’s option, would be most like one. 

The theologians and canonists divided in accepting the different forms, 
"The real, perpetual census was accepted almost unanimously?" Innocent 
IV and Joannes Andreae counsel against a "newly created” census, and 
Laurentius de Ridolfis says it is presumed to be in fraud of the usury law?" 
But many authors make no such distinction, and even those criticizing such a 
contract implicitly concede its intrinsic lawfulness. Two papal bulls in the 
fifteenth century specifically approved the real census, redeemable by the 
seller, and threatened ecclesiastical penalties for debtors of ecclesiastical en- 
dowments who refused to meet their census obligations on the grounds 
that they were usurious. In 1452, Nicholas V issued a bull of even wider 
significance. The king of Aragon represented to the Pope that in his 
dominions voracious usury consumed the goods of many forced to borrow, 
but that individuals, corporations, and churches had found a “less incom- 
modious" way of obtaining funds by selling annuities redeemable by the 
seller, founded on “their houses, possessions, and properties specially or 
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even generally on all their goods, returns, emoluments, rights, and things.” 
"This custom had been approved by the State, and по one could recall a 
contrary practice. Now, however, rich men hesitated to invest in this way 
for fear of committing usury, and the result was that real usurers were 
turned to, and poor borrowers were oppressed. In answer to this plea, 
Nicholas V. determined that in Aragon and Sicily such census as described 
were licit, provided that they pay not over 10 per cent? The restriction of the 
amount paid, like the restriction to certain particular countries, must be 
assumed to have been positive law. But the Pope's approval implicitly 
established the fundamental principle that a census founded on all the 
goods, indiscriminately considered, of a seller is authorized by natural law. 

"The real, life and the real, temporary census were opposed by both Ghent 
and Hesse, each from his contrary theory of the nature of the contract: 
Ghent because he took the position that money could never be sold, Hesse 
because he found a true sale of the underlying property only in a perpetual 
census But the majority who took the position that a right to money was 
purchased in a census had no reason for objecting to either. The reallife 
census was accepted by almost everyone: Innocent IV, Hostiensis, the Gloss, 
Giles of Lessines, Alexander Lombard, Astesanus, Eutin, Gerson, Panormi- 
tanus, de Ridolfis, St. Bernardine, and St. Antoninus. There is more doubt, 
however, about the real, temporary census, where the definiteness of time 
makes the result more like a loan. Innocent IV apparently accepts it as in- 
trinsically lawful. Joannes Andreae appears to waiver on it, leaving in doubt 
whether he approves it if it is newly created? De Ridolfis and St. Antoninus 
say that it is presumably usurious if newly created. Alexander Lombard 
and Eutin are clearly in its favor?* The state of opinion, on the whole, 
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suggests that the scholastics were troubled by approving a contract so similar 
то a loan, yet could marshal no arguments to condemn it on intrinsic 
grounds, and enough authorities supported it in practice to satisfy the 
conscience of a creditor choosing this form of finance. 

Jf a temporary, real census caused hesitations, it would seem that ac- 
ceptance of the personal census would have been unthinkable, In fact, most 
of the authoritics — Henry of Ghent, Joannes Andreae, Panormitanus, de 
Ridolfis, Gerson, St. Antoninus—follow Innocent ТУ in condemning such 
а census founded on the debtor's own labor. They admit only that a census 
founded on the labor of a third party, say a serf, would be permissible. Henry 
of Hesse after much debate joins this majority position, simply saying that 
such contracts are not beneficial to the community. Astesanus is curious- 
ly ambiguous. Henry of Eutin is the outstanding exponent of the minority 
urging that a free man can sell the rights of his labor just as much as the re- 
turns of his fields?" No one had a good theoretical reply to this argument, 
but most authors using the usury rule as a measure were unwilling to per- 
mit its circumvention in this easy fashion, 

Yet while the personal census met general opposition in the form most 
approximating a loan, a different attitude is observable toward govern- 
ment contracts of credit coming close to bonds. The sale of a state census 
оп taxes is approved by Alexander Lombard, Astesanus, Hesse, Panor- 
mitanus, and Gerson. It is apparently disapproved by St. Antoninus and 
by de Ridolfis. But even de Ridolfis admits a government census if founded 
‘on "the goods of the community” and presumably St. Antoninus’ approval 
of a census on a private seller's goods in general could equally be applied in 
favor of the state census The difference seems to lie in technique of 
analysis, rather than in substance. Thus, Panormitanus treats the Florentine 
and Genoese monter as justified as the sale of rights to "the returns" of 
the cities’ revenues, whereas de Ridolfis and St, Antoninus approve them 
in terms of interest on a loan. 

Redeemability in favor of the buyer is allowed by Gerson on a perpetual 

"нему of Ghent, Qasas: Laurentius de son, Part з, Prop. 13: Laurentius de Rida 
ados aint (nas; St Bemanding, 4:3:3; 2:18 cing John of Lignano St Anonim 
Henry of Hese, Ш, £208 and Iiga, Lars; (22:8) despprov a сопло "founded on the 
Avesinas, Mis; Henry of Баба, Dub. s, community's penon.” A postion similar to 
sorb, and sce Dub. n, EaatraaaBedy; de Мый ken by а somewhat Inter 
Jobn Gero. De cemmaciius Part у Pasos. writer, who way takes а тыюы po- 
тишим, Va. St Ашин (ri) dors atom and presumably i following а common 
amit а cena founded om sll the gode of method of задан, Angelus Care de Cla- 
the эйи. aio, Summa Angelica de сайы concen 

M Aleander Lombard, єл, Ex6yvaa; Ae Hae (Lyons, isis), at Unis, n78. 
eamus, Шу: Panormitanus, Улу; Ger See mpra pp 433, 138. 














INVESTMENT IN CREDIT: CENSUS AND DEBT 163 


census, but is not discussed by most authorities and was probably not much 
used. Redeemability in favor of the seller is disapproved by de Ridolfis, 
but is allowed by Alexander Lombard, Eutin, Hesse, the papal bulls, and 
doubtfully by St. Antoninus It was probably common in practice. A 
curious note is struck by St. Antoninus treatment of a case where the buyer 
is certain that the seller will redeem. The contract, the archbishop remarks 
with careful ambiguity, “has the nature of usury.” But he goes on to cite a 
remarkable exception urged by a certain William: 


This rule ceases for ecclesiastical persons: because upon such returns are 
churches founded and endowed as if in hope of perpetuating them forever. And 
if such contracts were prohibited and the returns redeemed, the churches would 
bbe destroyed, for they would have no income, except money easily consumed; 
but, these contracts standing as licit, they may buy again from these monies 
other returns." 


Either this is the strange permission of an illicit means to a good end, or 
else the proponent does not believe that the knowledge that the census 
will be redeemed, and that the effect will be substantially that of a loan at a 
profit, constitutes usury. St. Antoninus finds the matter doubtful, but he does 
not condemn the proposition absolutely. In other words, when he comes to 
consider the financial dependence of the Church upon such contracts, he 
hesitates to extend the usury prohibition beyond the case of loans. But that 
he does not then also release the laity from the burden of sin in such contracts 
is incomprehensible, until it is realized that throughout the treatment of the 
census the prudential lines of prohibition are often drawn much more 
sharply than theory warrants, in order to keep some body to the usury rule, 

‘An unusual note for scholastic treatment of a contract, which usually 
focuses on the objective equality of exchange, is the attention given by some 
writers to the status of the contracting partes. Both Hesse and Eutin are 
troubled by the spectacle of a rentier class, evading the biblical injunction to 
labor in the sweat of one's brow, by living off their census returns. Only the 
sick, the old, and ministers of Church and State, who are not able or have 
not the time to support themselves, Hesse concludes, are morally entitled 
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to live off а census without doing a day's work.* The same conclusion is 
reached on social grounds: if everyone was indiscriminately permitted to 
live off the census, the cities would be filled with “lazy and delicate — nay, 
vicious — men." Agriculture would be deserted. Immobile goods forming the 
base of the census would have an intolerable burden placed upon them, 
"The patrimony of the poor would be hurt, since the sellers of the census 
аге usually poor men driven by need, and their heirs are usually unable 
to keep up the payments and so have to sell for a song the goods on which 
the census is based. 

‘The overall impression from the survey of the authorities is one of con- 
siderable confusion. Some authors— Alexander of Hales, St. Albert, St. 
Bonaventure, St. Thomas, Scotus, Monaldus, Durandus of St. Pourgain — 
fail to treat the subject at all. Possibly because of the lack of authoritative 
handling by one of the great thirtcenth-century theologians, no clear develop- 
ment of census theory occurs. Chronology is not a safe index. De Ridolfis 
opposes what Hostiensis permitted. Geography offers more of a clue, yet the 
north is not always more liberal than the Italians: let the rigorist views of 
Henry of Ghent be compared to the restrained approval of St. Antoninus, 
None of the authors is distinguished by his theoretical justifications for the 
limits he puts on the use of the census form. Prudential judgments alone 
provide a reason for limiting its universal use as an alternative to loan credit. 

Even within the limits set by the more conservative authors, it is apparent 
that there existed wide opportunities for long-term, or life investments in 
credit with a real estate foundation. State finance, not very different from 
municipal bonds, was held to be legitimate by many authors, A body of 
opinion even supports the personal and the temporary census. The existence 
of this large area of credit, where profit in finance was normal and expected, 
must be kept in mind if the usury theory is to be correctly appreciated, and 
its eventual revision understood. 











2. The Sale of Debt 

А contract closely related to the census in that it involved the sale of a 
right to money instead of the sale of money itself was the sale of debts by а 
creditor to a third party at a discount. The early writers treat the resale of 
census rights, and they find such a transaction to be a licit sale, not a оа 
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But most of them do not discuss debt purchases aside from this special case, 
Alexander Lombard, however, puts the case of a merchant selling to the 
city of Genoa for payment at a later date; preferring cash, he sells his right at 
а discount. Many, says Alexander, defend the discount because a right to 
money and not money itself is sold; and such a right is not as secure as 
‘money in hand. This opinion, seemingly so ominous for the usury theory, 
is accepted by Alexander without objection It is hard to make his opinion 
consistent with the trend of authoritative thought unless it be supposed that 
the fact that the government is the debtor is a relevant point. 

In the fifteenth century, Panormitanus teaches that a debt involving a 
lawsuit may be licitly purchased at a discount." Similarly, St. Bernardine 
holds that a debt — apparently a bad debt, to whose amount a penalty had 
been added — can be sold. St, Antoninus also declares that "an aggravated 
debt," a debt subject to litigation or endangered by a borrower's malice, can 
be bought below its face value* Thus, as far as ordinary personal debts 
are concerned, the majority of authoritative opinion on the matter allows a 
purchase of debt at a discount only when the debtor has in some positive 
way made the payment of the debt doubtful. 

IE all there was to report were this opinion on personal debts, it would 
hardly be worth treating the sale of debts at all. But personal debts were not 
the only ones for sale. There were also the debts of the government. There 
was no controversy over the sale of rights to a State census, for a census was 
not а loan; nor, on the other hand, was there any doubt about the illicitness 
of repurchasing a government debt which had arisen from a pure loan at 
usury. Still, a great middle ground existed to perplex the moralists — a middle 
ground which was created by the existence of the Italian montes. The forced 
loans to the Italian city states were not loans at usury, but conscription of 
capital with interest paid as compensation. Was purchase from a holder of а 
share in а mons, then, to be condemned as usury? Undeniably, it was the 
purchase of a debt and not only of a debt, but of the right to continued interest 
оп the debt, If the simple rule on the purchase of personal debts had applied, 
there could have been no hesitation. But, like the development of the interest 
titles, the development of a theory of the discounting of debt was probably 
affected by the fact that it was the State monter which were involved. From a 
practical viewpoint, the resale of the shares was a highly necessary part of the 
economy of the great Italian communities; from a more theoretical view- 
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point, the peculiar character of the forced loan may have offered ground for 
hesitation, In any event, the debts of the montes were not immediately treated 
like other debts, but over them arose a great controversy, which taxed the sci- 
ence of every moralist, brought the whole usury theory and its refinements 
into play, and ultimately centered on the distinction between money and the 
ins to money. 

As carly as 1310, Astesanus, following, he said, John of Saxony, had de- 
clared briefly and simply that the resale of a government bond was licit, be- 
cause it was ће sale—not of money, but of a ius: His short reference 
came too early to be part of the main discussion. The real debate begins 
only in the middle of the fourteenth century with the attack on the pur- 
chases by Gregory of Rimini. His sally is followed by the replies of Frederick 
of Siena and Laurentius de Ridolfis, а counterattack by St. Bernardine of 
Siena," and a summation of the argument a hundred years after it began. 
by St. Antoninus. We shall follow the latter's judicious presentation of the 
сазе made out by each side. 

It will be well first for us to have an exact account of the practice at issue, 
and for that no better description could be offered than what is given by the 
contemporary statutes governing the sales of shares by holders. The statutes 
are those of Florence, but they are essentially similar to those of Genoa and 
Venice. By statute, then, the government decrees that 








such credits, with the right of receiving increments of this kind, can be alienated 
to others; with, however, this provision that the community itself may redeem. 
the said debt by paying the creditor for the redemption of the said right at the 
tate of 38 per 100, so that such a creditor is held to resell to the said community 
at its pleasure, there remaining to the said creditor the gain made up to the 
time of the said sale. 


In such a resale of the bond: 


‘The purchaser is registered by the public notaries in the book of the said 
creditors in the place and name of such a one who first was the creditor of the 
community, and there is added what the aforesaid creditors, etc, can do: they 
may sell, exchange, alienate these rights, and under any title or cause transfer 
them to another to be registered in the said books. And those to whom the said 
rights pass, moy enjoy the benefits and rights of the said creditos, or what they 
‘ought to receive? 


Such was the legal and customary method of resale of the bonds; and in 
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Florence they usually sold at a three-fourths discount. Were such resales 
lawful? 

On the one hand, it was argued that here was a simple sales contract. The 
original owner, if he received interest licitly, might lawfully sell the right to 
this interest, A true contract followed in which neither money nor time were 
sold, but a real mers, the ius to interest, was present and sold. Further, 


although the buyer here secks effectively the same advantage that he would 
seck if he had lent from the beginning to the community, it does not, however, 
follow thar he contracts а loan with the latter; for it is not by way of a loan, but 
by a purchase truly without fraud or trick that he seeks such an advantage, and 
he does not substitute as lender for the lender, but as one buying that right from 
the seller, 





‘An identity of effect does not necessarily imply an identity of contract, 

Tt is further urged that the registering of the purchase with the city does 
not constitute a new contract of loan with the city, but is a simple notariza- 
tion of the transfer, Again, the purchaser assumes a real risk both of re- 
ceiving back his capital and his interest; and if risk is the criterion of owner- 
ship, he is the owner of a purchased good, and not a lender who has tem- 
porarily alienated his ownership. Moreover, experience teaches that there 
is a “great doubt” as to the eventual recovery of the capital; the city may 
abolish the gratuitously given interest at will. If it is objected that the pur- 
chaser will probably receive a profit beyond the capital advanced, it is re- 
plied that he received nothing which is not his: 

Because the whole ius of the seller, both as to capital and to interest, is the 
capital, and acerues to the capital, of the buyer; for he buys that whole jur; there- 
fore nothing accrues to him beyond his capital. 


Finally, if it is objected that the purchaser buys the bond at a great dis- 
count (75 per cent) and that this discount represents a payment for time, 
it is retorted that 25 per 100 is all the risky bond is really worth: 














А thing ought not to be estimated in a sale except as what it is worth at the 
time of the contract; otherwise you could not licitly buy land according to equal- 
ity. Since, then, the right of demanding 100 is not worth now more than 25 florins, 
because of the doubt which assuredly concerns not only the interest but the capital, 
and also because it is plain that you in selling do not hold such a right with i 
terest dearer, it follows that it is bought at a just price. . .. It is not the price 
of time, but the price of peril in time, 


‘On the other hand, it is objected that the new purchaser is inscribed in the 
book of the notary of the monter as the new creditor. Here a new contract 
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of mutuum is effected between the city and the purchaser: the city binds 
itself to repay the capital to this new party, and an “obligation by mutual 
consent to restore surrendered capital is a contract of mutuum." The buyer 
loans to the community, "since by his will and consent the capital to which 
he has a right by purchase remains with its use with the community." Nor 
in the supposed sales contract, is mention made of the right to interest, 
which is the alleged merchandise sold, but the contract concerns simply the 
purchase of the city’s debt. Moreover, the right to interest would, in any 
case, be nonvendible, for the payment of the interest is gratuitous, and a 
gift cannot be sold. The case is similar to that of many other nontransferable 
rights, such as a vassal's right to а feud, or a husband's right over his wife, 

Both the intention and the effect here are those of mutuum: for here one 
“by buying the right to capital seeks gains assuredly in relation to the 
credited capital to which he buys a right.” The new lender takes the place 
of the old and unlike the old does so, neither through compulsion or charity, 
but through love of gain. There is litle real risk, for, though communities 
defer payment often, they rarely default. Any fluctuation in the price of the 
bonds comes not from doubts as to repayment, but from the tightness ог 
plentitude of money in the city. The low price of the bonds arises from the 
bondholders’ need of money. Moreover, the gain is not made from the risk 
assumed, as in an insurance contract. Here the risk assumed is that of the 
original bondholder, but the gain is made from the city. Yet again, an un- 
just and usurious price is paid by the purchaser: "The whole right of the 
first [bondholder], both as to capital and as to interest, is capital and passes 
as capital to the second, because he buys that whole; therefore, he buys 100 
florins, and he has with the community тоо florins.” But he pays only 25, 
which is manifestly unjust. 

"To sum up, the defenders of the contract claim it is a true sale, in which 
all loss and gain legitimately accrue to the new owner of the ius to interest. 
‘The attackers deny that the ius here is, or can be, sold, and assert that 
the new bondholder, under the cloak of a purchase, becomes the real creditor 
of the city, loaning to it, and receiving for this loan the interest which has 
principally led him to the purchase. Moreover, he has defrauded the original 
bondholder by paying an unjust price for the bond, 

St. Antoninus himself, after citing both sides at length, is unable to 
make up his mind between the conflicting claims. “It is" he says, "a great 
controversy, and the opinions of the learned both in theology and law 
differ.” He quotes the prudent advice of St. Thomas as to the caution with 
which a moral theologian is to declare an act a mortal sin, where there is 
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по express declaration of Scripture, Council, or canon law to support him. 
Accordingly, here he will only counsel, not impose the safer way. Purchasers 
of bonds are to be advised to give their profits to the poor; but if they refuse 
this counsel, preferring another opinion, they are not to be denied absolu- 
tion, He who doubts sins in buying, but he acts within his rights who, fol- 
lowing the opinions of many learned men, thinks it Ней. However, ordinary 
usurers buying the bonds are presumed to act usuriously here, to. In preach- 
ing, the opinion that the contract is mortal is not to be rashly urged, yet 
neither is the contract to be publicly approved. It would be best to avoid 
the topic altogether. Clerics, whose lives should be particularly blameless, 
should always refrain from such purchases 

‘We cannot improve on St. Antoninus’ summation of the state of opinion 
on the bond sales in 1450. We may add to his account, however, that the 
source of all the difficulty was the distinction between the sale of money 
and the sale of a right to money. This distinction had already been made in 
the census, but there the presence of a real property basis at least preserved 
some difference in reality between the sale of the ius and the sale of money. 
In the case of а pure money right, however, it became immensely dificult 
to find any difference, If the licitness of the sale of a iur to money had been 
thoroughly admitted, every usurer would have “bought” a right to a future 
income, and the price of such a right would have responded to the demand 
for money. This would have, in effect, meant the abandonment of the usury 
theory. On the other hand, the licitness of the sale of a ius to money could 
mot be denied outright, without denying the theory by which a majority of 
authors defended the census. Hence, in an impossible dilemma, only the 
conflict and indecision which St. Antoninus so strikingly reveals could re- 
sult, 








Conclusion 


If the scholastic treatment of census and the sale of debt are considered 
only in terms of formal theory, the divergency from the usury rule is appar- 
ent. If one looks beneath the form—as the scholastics themselves failed to 
do in explicit terms— more sense appears in the results achieved. The cen- 
зиз was a type of credit where some regulation of the interest rate might be 
achieved by the condition that the return be measured by a fruitful base. 
‘Moreover, to the extent that risk of the base was run by the census buyer, 
an element of partner-like sharing was introduced. In the sale of govern- 
ment debi, an extraordinary factor of risk of repudiation was present. If it he 
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supposed that the most powerful policies supporting the usury prohibition 
were the desires to prevent exploitation of the poor and to discourage risk- 
less profit, the prohibition was not substantially impaired by the doctrine 
on census and debt. But the medieval scholastics did not think enough in 
pragmatic terms to formulate the substantial distinctions as differences in 
‘consequences. They stuck, instead, to the abstract theory of the sale of rights 
and reached conclusions theoretically destructive of their own position. This 
theoretical possibility did not entirely nullify the crude practical check of 
the usury rule in lessening some kinds of exploitation by lenders, while the 
acceptance of census and the sale of debt provided large avenues for lawful 
investment in credit. 





BANKING 


1. Deposit Banking 

Observing the accommodation the scholastic analysis gave to certain types 
of commercial, agricultural, and governmental credit, one may be led to 
inquire if any special theory was worked out to cover the banking operations 
which are the central mechanisms af modern credit. 

That banking operations were important, if not central, in the medieval 
economy has been established by the economic historians. The acceptance of 
goods or money for safekeeping, the simple depositum contract, was familiar 
to the Roman law and to early medieval practice." But going beyond the 
Roman law, the depositum, as early as the thirteenth century, is more si 
nificantly known as а means of investment. In addition to the straight 
Joenus nauticum and societas we find in Genoa and Venice “deposits” made 
with the seagoing merchants, which are described as "fuori del corpo di 
compagnia; and so exempt from the risks of the invested capital of the 
partners, No fixed interest is to be paid on these deposits, but if the venture 
is successful, a profit will be returned according to the good judgment of the 
merchant? The transaction which was, of course, a simple loan with optional 
interest, was still, in legal form, distinct from a mutuum. 

In the late thirteenth century deposits with commercial companies ap- 
pear to be considerably increased. Thus, in Genoa deposit banking was 
well established In Florence the great merchant bankers, the Peruzzi, the. 
Bardi, the Cerchi, and the Scali — all engaged in the exploitation of the eco- 
momically backward areas of Europe, such as England and Sicily — had a 
erg agit the order (ие L, Delile, 
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pressing need for funds and were willing to pay well for deposits. The 
Peruzzi would pay 20 per cent for a deposit of four months, and all the 
companies paid 10 per cent per year on demand deposits In the fourteenth 
century the practice was continued at a more modest rate. The Florentine 
banks paid a fixed interest of from 5 per cent to 10 per cent upon demand 
deposits? The Peruzzi, making a net profit of from 14 per cent to 20 per 
cent in the first quarter of the fourteenth century, were happy to pay a 
fixed 8 per cent on the zopracorpo* Like the loans of modern banks, the 
banks’ loans far exceeded their capital, and it seems legitimate to suppose 
that the larger part of the difference was supplied by their deposits. Their 
depositors were “all Christendom.” But in particular they were Italian nobles, 
businessmen, and clergy eager to make a profit from these highly successful 
enterprises 

In the fificenth century the Medici Bank was organized in the same way. 
А large portion of its funds was derived from deposits, the bulk of which 
were made by the owners and managers of the company itself. Like modern. 
income bonds, deposits drew interest only when carned, and there were 
instances of suspension of the payment of interest, but usually they paid a 
steady то per cent.” 

"The Florence banks were the wealthiest, and the evidence for them is 
greatest, But the practice of depositing at interest with exchange banks or 
merchants was clearly not confined to Florence." In particular, two classes 
‘of depositors seem to be universal — wards and widows. Both these groups 
һай an urgent need not to consume their capital. In the ease of the former, 
the State usually invested for them or else held their guardians responsible 
for a flat 5 per cent minimum return." The widows managed for them- 
selves? 

‘At the same time that the trading companies accepted deposits, they also 
engaged in the most characteristic of commercial banking operations, the 
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creation of deposits. In fourteenth-century Barcelona, for example, it has 
been estimated that the rate of credit expansion of the banking system of the 
city was 35 times the specie reserve; this creation of credit was accomplished 
‘mainly through overdrafts.” Similarly, in fourteenth-century Bruges a specie 
reserve of 29 per cent was maintained by a typical exchange banker; In 
Venice overdrafts for merchants and government loans were found to take 
up a large amount of the credit created by deposit banks?” Wherever the 
phenomena occurred, a considerable amount of this credit creation was 
probably devoted to partnership investments by the banks, rather than to 
pure leans." Of the loans made, some undoubtedly were forced levies by 
the government? 

"The scholastici reaction to these various banking operations is not as 
sharp as might be expected. Indeed, their lack of reaction suggests that 
either the amount of banking activity was less than the economic historians 
describe, or that the scholastic authors were less perceptive in observing the 
‘mechanisms of commercial credit than they were in treating of variations 
in partnership and census contracts. Deposit creation as an economic phe- 
nomenon is unmentioned by them. Their moral evaluation of it can be under- 
stood only in terms of the standard categories. To the extent that credit 
ion was used for partnership investment, it was undoubtedly considered 
indeed, it is probable that the scholastic theory may have encouraged 
bankers to participate as risk-sharers in commercial ventures, while the pru- 
dent banking standards of a different age would never have allowed a bank 
to act as partner. To the extent that the credit was created to meet a forced 
government draft, it would similarly have been considered licit by the 
moralists, as the discussion of the montes has shown. But to the extent that 
deposit creation consisted in pure loans at a profit, no moral extenuation was 
offered for them by the scholastic authors. 

Beginning with the fifteenth century, there is some discussion of deposits 
made with the commercial companies acting as bankers. Panormitanus sug- 
‘gests that the interest taken by widows on their deposits might be justified as 
lucrum cessans in delay — а highly curious suggestion, given the usual con- 
temporary requirement that one claiming lucrum cessans must have been 
able to apply his money himself to a business purpose." St. Bernardine is 
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stricter. A deposit with an exchange banker or merchant at а fixed rate is 
usury. In particular, if a widow deposits with a merchant with the agreement 
that her capital be safe and that she get half the profit, she sins mortally, 
although she says she does it not to gain from a loan but to avoid the mer- 
chant cheating her in a partnership.” If, however, a deposit is made with 
an exchange dealer without the corrupt principal hope of profit, one may 
receive gift from the dealer for the deposit 

‘As usual, St. Antoninus gives us the fullest information on the current 
practice, The depositum, he maintains, is a widely used fraud of the leisured 
classes with surplus funds to invest. He declares: 





"The nobles, who do not wish to labor, lest money be lacking to them as they 

gradually consume it, give it to a merchant or а money-changer, principally in- 
tending to receive something annually at their [the depositories] discretion, the 
capital, however, being kept safe. And although they call this а deposit, yet it is 
clearly usury.2* 
"The other great class of offenders here, besides the nobles, are also a non- 
business class, the widows, who "lest they consume their dowries deposit 
them with merchants at their discretion and for usuries, according to the 
above.” * It is astonishing that such a flimsy disguise could have been зо 
widely accepted. Antoninus has no trouble in showing that 








a true deposit stands to the peril of the depositor, not to that of the depositary, 
unless he loses it by his own fault, nor does the depositor intend to have gain 
from the depositary. . 

But in our case, the money sands, as it is said, to the peril of the recipient in 
every eventuality, and thence the depositor receives profit . . . 

Nor is it an objection that the depositaries are much enriched with this. For 
the profit was of industry, not of money, and he who received the loan stood the 
peril of loss, in which peril the depositor did not wish to be a participant, 






Even if an explicit agreement for interest is not made, but the deposit is 
made principally with the hope of profit, usury is committed! Antoninus 
admits that wards may collect 5 per cent from their guardians—a kind of 
deposit agreement — bur. under the title of penalty for negligence on the 
part of the guardians, and not as profit on the deposit?* 
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Deposit banking is also condemned in the form of discounting of pay- 
ments not yet due from а bank. References to this practice are not many. 
In the early fourteenth century, however, Alexander Lombard condemns 
it on the grounds that the bank credits are as good as money in hand; his 
realistic reason is that otherwise the merchants would not accept payment 
made through bank, Almost two hundred years later, the more rigid and 
conventional Angelus de Clavasio, reporting that this operation is called “a 
purchase of bank balances," similarly finds it nothing but a usurious loan" 

‘Thus, from every side and without any defense, deposit banking was con- 
етпей by the moralists. Did the depositors feel the same way? Were they 
consciously guilty of transgressing a moral law? These questions will be 
considered after examining the status of the exchange bankers. 


2. Exchange Operations 
Practice 
At least as important in quantitative terms as the deposit business, and 
far more important in terms of international finance, were the banking 
operations conducted in foreign exchange. The simplest, and from the usury- 
theory viewpoint least interesting, type of exchange was the immediate, on- 
thespot conversion of foreign coinage. Known as manual or petty ex- 
change, it flourished in an age of many coinages and was the prototype of 
the more complex transactions? As early as the twelfth century, however, 
‘exchange was combined with credit, in the operation known as the cambium 
mawticum or sea exchange. This contract was merely a variant of the 
sea loan with the added condition that repayment be in a foreign cur- 
rency At the same time, there developed in the twelfth century the straight 
sale of foreign exchange on credit, where, unlike the sea exchange, there 
маз no theoretical assumption of risk by the buyer. Delivery of the exchange 
bought might be contracted for in the place purchased; but more com- 
monly delivery was to be another place" In Genoa, for example, exchange 
was thus, as the expression went, "bought on” the Champagne fairs. The 
purchases of exchange seem to have been the normal Italian way of financing 
trade to the great fairs? The exchange dealer, buying exchange, would 
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finance a merchant customer who would deliver the exchange when he sold 
his commodity at the fair. Such a purchase of foreign exchange is also en- 
countered as an early form of government finance; St. Louis financed the 
crusade in Syria by exchange purchases from Genoese merchants? Into the 
thirteenth century the notaries still occasionally use "mutuum" to describe 
these contracts, but the more usual description is “emptio-renditio,” and the 
money is said to be paid not on account of a loan, but “on account of an 
exchange.” By mid-thirteenth century this form becomes universal, and 
the dangerous word "mutuum" disappears in these transactions." 

‘The growth of exchange banking is marked by the development of the 
standard bill of exchange, replacing the more cumbersome notarial con- 
tract Аз the large Italian companies establish agencies abroad it becomes. 
customary for the home office to issue an informal letter of payment direct- 
ing its branch to pay a bill; or the branch may draw on the main office, 
"The cumbium per litteras, as it was called, used the bill of exchange in two 
ways, The exchange bank was in the position of debtor to its customer if 
it sold foreign exchange, making the delivery some months later in another 
city. In this case the customer or lender paid a fee and there was no profit 
оп the credit extended. It is obvious, however, that when the process was 
reversed and the campsor bought exchange, paid first and made a profit, an 
extension of credit at a gain for the lender was involved with the sale of 
the foreign exchange. In form, however, the bill of exchange was never a 
loan, but always a simple sale; and the bills were never discounted. 

"The bill of exchange became a standard instrument of credit in the four- 
teenth and fifteenth centuries. It was frequently used as a means of extending. 
credit to а government by the large Italian houses. It was the normal mecha- 
nism for effecting sales on credit in international commerce. It was the chief 
‘method of financing the wool trade, which rested on a chain of credit from 
the grazers of sheep to the sellers of the finished cloth. It was the usual 
‘means of adjusting international specie balances? Finally, it was a means 
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for the Italian exchange dealers to speculate on the exchange differentials 

‘Together with the genuine traffic in exchange there flourished to an un- 
determined degree cambium siccum or dry exchange. The name “cambium” 
was here deliberately used as а cover for a pure loan involving no real ex- 
change sale in any way. It had two common forms. In the fist, known as 
‘cambium sine literis, or cambium ad Venetos, or cambium grossorum libro- 
‘rum, the campsor lent money, which was to be repaid to him in six months 
in the same place at the rate such money was worth in Venice or some other 
foreign city at a date ten days from the beginning of the loan?" There was 
по transfer of exchange letters, nor any real purchase of foreign exchanges. 
But the exchange rate on the foreign city was simply used as a means by 
which the rate of repayment was determined. The dealer could lose if the 
rates suddenly changed; but it was highly unlikely. 

‘The second form of dry exchange involved the actual sending of the bill 
of exchange to another city where it was known that the seller of the ex- 
change had no money. When the bill was presented for payment, the branch 
of the exchange bank which had purchased the note took up the bill itself 
and credited it as paid. In return for this service, the branch drew up a 
new bill on the original seller in favor of the parent bank. When this bill 
became due, the seller paid it himself to the home bank. Thus, for a space 
of four to six months, varying with the time it took the bills to travel out 
and back, the original seller enjoyed the credit given him by the parent 
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bank. At the end of this time he repaid the loan plus the cost of the cam- 
bium and recambivm Again, the bank could lose, but it was improbable. 
Once more, no real purchase or delivery of exchange was intended 

In their use of genuine bills of exchange, the exchange dealers performed 
а notable banking service in developing the use of a surrogate currency. 
In an age when specie was scarce, the perils both of legal devaluation and 
false coinage considerable, and transportation dangerous, the bill of exchange 
was а welcome instrument of commerce. Inasmuch as the bankers made the 
bill of exchange a ready and easy way of securing credit, they contributed 
to the creation of а purchasing power which would not have existed in a 
simple specie system. Moreover, many bills of exchange were met by trans- 
fers of credit, and a reéxchange might be effected which again would be 
тег by a credit transfer. The effect would be entirely similar to transfers of 
credit between different banks by check today There was, in short, true. 
credit creation as in a banking system. The extent of such operations among 
the main banks is not certain, and possibly the economic historians may have 
‘exaggerated their importance in the Middle Ages. But some credit creation 
certainly took place by these means. 

‘The central financial function of the exchange dealers is particularly 
dent in their use by the papacy, the largest international organization en- 
gaged in financial transactions in the Middle Ages. The exchange dealers 
who had the papal business, campsores Apostolicae Sedis, fulfilled an in- 
dispensable function in the administration of the Church: they made possible 
the centralized financial system necessary to support a centralized authority. 
Ву the use of drafts upon their branches or home office, they obviated the 
need to transport much specie/? Moreover, the movement of their own 
trading funds was usually the converse of the movement of the papal funds — 
that is, they were buying and paying in the countries from which the popes 
were collecting revenue. Hence, they could use the immediately available 
papal monies on the spot for their own expenses, while transmitting a similar 
amount to the credit of the papacy in Avignon or Rome, without the neces- 
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sity of great withdrawals in specie which might have occasioned far more 
objection from the countries taxed by the pope." Further, they were able 
to furnish the papacy with funds quickly, and they were able to effect pay- 
ments in distant places for the papacy readily. In supplying credit at the 
place needed, they may be considered to have performed a true banking 
service, 

Data from the fourteenth-century record show that the exchange houses! 
fees for their important services were very moderate. Sometimes nothing was 
charged for a transfer of funds and never was more than 5 per cent asked, 
‘On actual loans to the papacy the great companies made no interest charge 
whatsoever, It need not be supposed, however, that these active businessmen 
performed their Work simply out of Christian love. Their noncontractual 
remuneration was high. First, they often received direct pecuniary gifts from. 
the Holy Sce and their families enjoyed a considerable advantage in the 
obtaining of benefices and other favors. Secondly, they had behind them 
in all their trading the immense prestige attached to the papacy. Occa- 
sionally, the papacy would support them directly with ecclesiastical censures 
against their recalcitrant debtors." More important was papal recommenda- 
tion to other ecclesiastical employers, such as bishops and abbots. In par- 
ticular the cameral firms had the opportunity to lend to newly appointed 
holders of benefices and bishoprics who were unable to pay at once the sub- 
stantial sum set as a tax upon such appointments. The exchange firms ad- 
vanced the cash in the form of a purchase of bills of exchange to be met in 
the bishop's own territory, when he had the time to collect his diocesan 
revenues" As early as 1200, loans extended to those "approaching the 
Roman cour" in the form of exchange bills payable at the fairs are noted 
as characteristic transactions of the cameral banking firms; * and similar 
contracts continued to be employed throughout the Middle Ages Thirdly, 
and perhaps above all, the exchange houses had the opportunity of using 
the idle papal funds which were deposited with them. This was a privilege 
expressly guaranteed to them. At a time when reservoirs of liquid capital 
were not many, the opportunity was a great опе. Certainly some of the 
carly prosperity of Siena must be attributed to its papal banking business; 
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and when Siena's obstinate Ghibelline sympathies alienated the papacy from 
it, the papal business, transferred to Florence, unquestionably contributed 
to the success of her banks: As long as Florence was the financial center 
of Europe — that is, until the end of the fifteenth century —her firms han- 
dled the pope's account. 


‘The Moral Evaluation 


What was the reaction of the scholastic moralists to this activity in the 
business of credit, so often useful to the papacy and so standard а part of 
international commerce? 

As upon census and societas, the early canon law is silent upon cambium 
proper; and there was no Roman law upon the subject to inspire the canon- 
ists. The papal legislation on credit sales and the foenus nauticum, however, 
may be considered as indirectly concerning it, Navigenti, condemning the 
sea loans and fair loans, which in practice usually involved exchange sales, 
may be presumed to mean that the inclusion of an exchange sale does not 
extenuate a loan from usury. Similarly, the canons condemning sales on 
credit offer no exceptions for the international trade, where exchange also 
played a part. Yet although all these canons seem to condemn exchange 
loans, they do not mention cambium specifically, and so they offered at 
least no insuperable barrier to the admission of bills of exchange as liit at 
a later date. 

"The interpretation that the canons at the time were meant to condemn all 
loan transactions at a profit, even in the form of sales of exchange, ix con- 
firmed by what theological commentary upon such transactions is available, 
Cardinal Courgon discusses the papal exchange bankers loans to abbots, 
bishops, and others, which are repaid in a different currency at "the fairs" 
and which the bankers persuade the pope himself to notarize. Courgon, 
who believes these exchange sales to be usurious, says bluntly that if the 
pope does sign such documents, he does not know what he is doing?! Even 
canonists closely associated with the curia are hostile, so one cannot infer 
that the papacy had drawn some distinction between traffic in exchange 
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and in loans to protect its bankers. Cardinal Goffredus of Trani, Cardinal 
Hostiensis St. Raymond of Pennaforte all condemn the buyers of exchange 
upon the fairs? These men, Hostiensis declares, charge 100 per cent a 
year and exercise an execrable usury. 

At this period the contention — apparently made by the merchants them- 
selves—that an exchange is not a loan, but “a simple purchase or sale," 
is contemptuously rejected. William of Auxerre treats this as a mere verbal 
defense not in the least excusing the usury of the fair bankers. Both Gof- 
fredus and Hostiensis say that usurious lending in fact occurs “under the 
пате of exchange."™ St. Albert treats the exchange dealers as lenders: 
St. Thomas Aquinas, commenting on Psalm 5:5, "Who has not given his 
money to usury," finds the verse applicable to “the campsores who commit 
many frauds, and against the sellers of cloth and other goods.” ** Without 
езеп mentioning the defense of a sale, Monaldus simply treats as a usurious 
loan the giving of money in one city to receive more in another This 
tendency to ignore the exchange form and focus on the credit tranéaction 
involved is equally evident at this period in the treatment of sales on credit 
paid for by foreign exchange. Like the canons, no writer makes an excep- 
tion for a credit sale involving an exchange transaction. St. Thomas, for 
example, condemns all credit advances for a profit in the international wool 
trade, without reference to the exchange sale in which credit in this business 
was so often extended 

Reinforcing the general objection to exchange transactions as loans came 
the specifically Aristotelian objection based on the purpose of money. This 
first occurs in the mistranslation of Aristotle to which we have already re- 
ferred. That William of Moerbeke should have found it natural for the 
eampsores to be condemned by the Philosopher for their unnatural acquisi- 
tiveness is itself a suggestive fact. Both St. Albert and St. Thomas, com- 
‘menting on the Ethics, expatiate on the topic by describing the success the 
exchange dealers have in multiplying their money by transferring it “where 
they can make the maximum profit? 9 As both St. Albert and St. Thomas 
эге purporting to interpret Aristotle, their own opinion is not entirely cer- 
tain from these commentaries. But the Aristotelian view that the exchange 
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dealer's art “is justly vituperated" at least accords with St. Thomas's own 
statement on Psalm 5:5. A few of the later thirteenth-century writers — 
for example, Acgidius of Rome and the Spanish Gloss on Aegidius—con- 
sider the Aristotelian objection decisive: it is not natural to deal in money, 
to make money the beginning and the end of a transaction. 

Thus from the late twelfth century almost to the end of the thirteenth 
century objection to the exchange dealers is universal, 

Surprisingly, two immediate disciples of St. Thomas appear as the most 
lenient thirteenth-century authorities on exchange. In completing St. Thomas’ 
De regimine principis, Ptolemy of Lucca says that money is not necessarily 
а fixed measure. Money can also be considered as appropriate for other pur- 
poses: for example, when it is "pecunia campsoria,” “money used in the 
exchanges.” This reasoning, if developed, would have permitted a trafic in 
pecunia campsoria, But Ptolemy fails to develop his own suggestion. It is the 
merest hint of an idea, which remains to be exploited by the later scholastis, 

Giles of Lessines is somewhat more helpful to the exchange dealers. Stating 
the premise that money itself is “nonvendible,” he defends the dealers who 
receive payment “because of the risk and as interest” to pay the expenses 
of their servants. Moreover, he adds that the dealer gives what has “more 
utility” to his customer than what his customer gives to him." Are these 
statements made in defense of the exchange bankers, or are they merely 
‘meant as justification of the petty exchange dealers? The reference to "risk" 
suggests the presence of a credit transaction, and the reference to servants 
might be taken as one to the bankers’ correspondents. On the other hand, 
the statement as to what the customer gives the dealer seems to imply an 
exchange of present monies. This interpretation seems confirmed in the next 
chapter where Giles deals explicitly with what he calls "loans" on the fairs 
and these transactions were the typical operations of the bankers. In his 
treatment Giles reveals an almost total absence of comprehension of the 
common exchanges. He speaks of a lender loaning 100 pounds to be repaid. 
the value of 100 pounds at the fair. He finds this contract unlawful if the 
lender has entered it fearing a legal devaluation of the pound; it is lawful if 
pounds at the time of repayment are "worth more" than the sum repaid, But 
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he conspicuously fails to deal with the usual case in which the sum repaid 
will be worth more than the pounds lent, not because of a legal devaluation, 
but because of а change in the market for money. It thus seems probable, 
although the evidence is not conclusive, that his first defense of the ex- 
change dealers applies only to petty exchange, not exchange involving an 
extension of credit. 

Although equally confused, the plea in favor of the exchange dealers 
becomes stronger in the writings of Alexander Lombard, who is peculiarly 
sympathetic to the cause of the financiers. He focuses on a fact which his 
predecessors had not found of theoretical significance: "The Church always 
condemns and pursues usurers, but it does not condemn and pursue the 
exchange dealers, but, rather, fosters them, as is apparent in the Roman 
Church.” *" 

‘This fact is the starting point of a theoretical justification for the dealers. 
To begin with, the dealers in petty exchange are clearly engaged in lawful 
and useful activity, The strict Aristotelians are wrong, says Alexander, 
adopting Ptolemy of Lucca’s position without citing him, in thinking that 
money has only one function; if coinages are various, money must neces- 
sarily be exchanged. Moreover, the value of the money given by the dealer 
is not determined by law, but by its weight and matter. Finally, in Giles 
of Lessines’ phrase, "more utility” for the customer exists in the money he 
receives than he had in the money he pays 

"The hard case is the transaction in which the dealer extends credit to 
be repaid later at the fair. Alexander's approach to it is patterned on the 
Decretali treatment of venditio sub dubio. If the dealer would have kept 
his money had he not engaged in the exchange, and if the money would 
have appreciated due to an increasing demand for cash at the fairs, the dealer 
can receive in payment a value equal to the value of money at this later 
date: To give an example implicit in this analysis: If 100 pounds now equal 
100 ducats, and three months later at the fair will be worth 120 ducats, the 
dealer can stipulate that he be paid 120 ducats, provided he would otherwise 
have kept his pounds and provided also that the debtor before maturity 
is free to repay the тоо pounds. In other words, as with venditio sub dubio, 
а qualified [истит cessans is permitted, and in permitting it a limited market 
in money is permitted. This is an admission of high theoretical significance, 
for it shows a perception that once money is not treated as a legal measure 
а market in it is conceivable. But it is also a very limited admission. It does 
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not permit the dealer to profit on the credit transaction, but allows only an. 
equality of exchange. The 120 ducats the dealer gets for his 100 pounds are 
worth no more than those he gave; the dealer can be no richer than if he 
had made the whole exchange at the later date, giving 100 pounds for 120 
ducats Literally applied, this doctrine would not have helped the bankers at 
all. Yet was this confused analysis without significance? Perhaps the very 
existence of such a defense in a scholarly work lent itself to a popular inter- 
pretation justifying at least some transactions of the fair bankers. 

"The attempted defense of Alexander Lombard was repeated verbatim by 
Astesanus, who is also struck by the fact that "the Roman Church fosters 
the exchange dealers ®" But he also tries to defend the fair bankers from a 
different viewpoint. It is on their behalf that, as we have seen, he enters the 
first theological defense of lucrum cessum?" This was a defense not readily 
available to the bankers, if all the early medieval conditions were insisted оп, 
Nonetheless, its appropriateness for the exchange bankers who were also 
‘merchants should be appreciated. Astesanus anticipates a development that 
must await the seventeenth century to reach its height. 

А reasoned defense of the exchange bankers, or even an understanding of 
the issues they presented, is strikingly missing among the more prominent 
writers of the later fourteenth century. Great canonists such as Joannes An- 
dreae and dating innovators such as Gerson fail to deal with the problem 
at all. А strong hostility continues to predominate. This takes two forms. 
Some writers such as Henry of Hesse continue the easly medieval tradition 
of seeing the exchange dealers simply as lenders engaged in usury and in 
no position to meet the requirements for asking истит cessans.™ Other 
writers such as Nicholas of Oresme reflect the blind Aristotelian tradition 
that the trade of money for money is unnatural. Not condemning exchange 
transactions as usurious per se, Nicholas characterizes exchange as vile, an. 
‘occupation which necessarily stains the soul as sewer cleaning necessarily 
stains the body. 

Only one writer of any prominence undertakes the defense of exchange, 
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and then it is done in а way as ambiguous and inexact as that of Giles of 
Lessines. The new defender is John Buridan, who argues that cambium is 
necessary for human life, because the merchants need it, but who does not 
say whether he is defending the simple cambium manuale or the cambium 
per literas as well. Buridan merely distinguishes two kinds of exchange: 
(1) where the dealer "takes more than he gives"; and (2) where the dealer 
“gets only as much as he gives" The second is certainly just, The first is 
just, if the dealer's surplus is duc his labor. It may also be justified, even if 
there is no equivalence, if the exchange is useful to the "common good.” 
With this surprising thought, Buridan makes a radical departure from the 
scholastic tradition whose normative rule was that objective inequality and 
injustice could not be rectified by the end served. The argument suggests 
the tension between theory and practice. But there is no suggestion by 
Buridan that raison d'état can legitimate usury in ordinary business; the 
argument, significantly, is advanced only in favor of the respectable exchange 
bankers. 

In the fifteenth century the pressures of commercial life against theory 
increased; and the theological concern became better informed and more 
fully expressed. For the first time exchange is treated with some thorough- 
ness. The way is opened by Laurentius de Ridolfis. Teaching in the banking 
capital of Europe, Laurentius had excellent opportunity to be informed 
upon exchange and excellent reason to give a theological account of it. 
He begins by saying that if cambium per litteras is not licit, many will be 
damned; and it seems implied that he is not reconciled to а wholesale dam- 
mation of the Florentine business class. Curiously enough, however, he does 
not then consider the purchase of exchange by the exchange dealer, the con- 
tract which involved a loan, and which the economic historians tell us was 
the common one. But he centers his discussion entirely on the exchange sale 
by the banker, when the banker is in the role of debtor, delivering the 
money he sells in another city. The dealer delivers less money than he has 
received, but this, says Laurentius, is licit, because he is entitled to a charge 
of interesse, for his work and expenses, and the wages of his factors and 
apprentices." Moreover, there is a real difference in the value of money 
“through diversity of place.” A floria plus a denarius in one town are equal 
to a florin alone in another. The dealer delivering money in the other city 
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has the right to charge the difference to his customer: “Not, therefore, is 
‘money sold which is nonvendible, but here is paid as much as it is worth 
in cash there.” 

‘Are we to infer from Laurentius’ silence on the exchange sales where the 
dealer is the buyer and makes a profit on the extension of credit that he 
considers the case already judged by the usury prohibition? Or are we to 
suppose the reference to the dealer's interesse, and the expenses of his bank- 
ing establishment are tacitly intended to justify the exchange purchases, 
too? The answer is not easy. If we go by later theological opinion in Florence 
and suppose it accurately reflects earlier opinion, we will conclude 
that Laurentius felt the exchange already condemned. If we are guided by 
Laurentius frequent tendency to defend the practices of his fellow citizens, 
we may conclude that he held the exchange licit. But nothing can be said 
decisively. 

Te seems all the more mysterious that Laurentius does not mention the 
exchange sale contract, when we find him weighing the justice of the far 
more dubious contract of dry exchange. He describes it by the pejorative 
phrase cambium siccum, but is clearly hesitant about condemning it out- 
right. He first offers a possible analogy. The value of the forin varies “from 
time to time, from diverse causes"; and it is no sin to profit from this in a 
loan. At the moment a borrower uses the money, he gets a florin’s worth 
of goods; if he pays it back to the creditor at a time when the florin is 
worth more, the creditor will still get only "a florin’s worth of goods,” 
Laurentius, sticking closely to the concept of money as a measure, contends 
that equality is kept if the same formal amount is maintained, though the 
content of the measure changes. This change in the value of money during 
the period of a loan offers a parallel to the instant case. Money is given in one 
currency and returned in another currency which may be of a greater value, 
but is technically equal to the quantity originally given. 

Secondly, he names the factors effecting variation in the value of money, 
‘The most obvious are the intrinsic quality and the intrinsic weight of the 
metal of the coin. There is also a variation due to changes in the price of 
gold over a period. But most importantly there is one nonmetallic factor, 
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This is the demand for money. Following the suggestion of Alexander 
Lombard, Laurentius candidly admits that the value of money depends, like 
that of every other good, upon supply and demand." This is an admission, not 
developed or applied to the usury theory proper. But it stands here, a fore- 
shadowing of future theory, and a present support for the international ex- 
change bankers. 

Dry exchange could, then, be defended on the grounds that the increase 
coming to the exchange dealer is simply an increase due to а change in 
value of money a year later as a result of fluctuation in the demand; the 
dealer could be said to get back only the value he lent. But following Alex- 
ander Lombard's approach to exchanges, Laurentius concludes that the 
case is ruled by the same principles as those governing venditio sub dubio. 
There must be a real doubt as to what the value of money will be at the 
time of repayment; the stipulated repayment price must be understood as 
equivalent only to the value the dealer would have had in hand if he had 
kept his money instead of lending it. As normally the dealer docs better 
than this, it must be concluded that he has made а loan with the intention 
to profit, He would not so contract unless gain was usual, and he commits 
at Teast mental usury. Yet Laurentius reaches this result with reluctance; 
there is a note of hesitancy in his final condemnation.” He may be tempted 
by the perception that if money can be considered a commodity а market 
in money is possible, Clearly the commercial life of Florence called for this 
result. But he turns his back on the temptation and reaches a rigorist con- 
clusion that St. Antoninus can cite with approval. 

‘The possibilities that the commodity approach to money might open up 
are also suggested in the De contractibus mercatorum written about 1430 
by John Nider. Nider, a German Dominican of no great influence, must 
at least be taken as reflecting a sentiment with some general currency. He 
says flatly that “For whatever cause or operation a merchant may lawfully 
receive profit. .. so can an exchange dealer.” The reason is clear: “Be- 
саше just as merchandise varies in the estimation of men, so do moneys, 
although not so commonly and to such a great extent.” Therefore, an ex- 
change dealer can charge for his care, labor, risk, and interest in the sense of 
compensation for loss. This would appear to be a sweeping defense of the 
bankers. It is limited, however, and probably reduced to Alexander Lom- 
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bard's position by Nider's rules on time sales, as these rules would be equally 
binding in sales of bills of exchange. His rules are (1) time should not be 
sold; (2) a higher price may be charged only if there is doubt as to what 
the value will be at the time of payment; if the seller generally gains it is 
clear that he is selling time and committing usury. 

In any case, Nider did not speak with the authority of a St. Bernardine of 
Siena. It might be expected that if Laurentius de Ridolfis hesitates, St. Ber- 
mardine would be even less sympathetic to the exchanges. In fact, he is 
harshly critical. The dealer can charge for custody of his customer's money; 
for the difficulty of handling foreign coins; for the difference in the weight 
and goodness of the coin. It is also licit to lend money that one believes will 
be devaluated by law and it stipulates that one receive the old value in 
return. This is not to profit, but to avoid loss, and the borrower has the 
use of the money at the old rate. But it is always usury to lend in one cur- 
rency with the hope of receiving more in another, and this holds for cambia, 
too, Thus, the fair merchants, who are also exchange dealers, customarily 
commit usury, St. Bernardine declares; and it would seem that all exchanges 
by bills of exchange in which the buyer of the bill profits were usury by 
St, Bernardine's standard. A fortiori, the cambium per Venetos is a loan 
made with the hope of gain; even when the dealer actually loses by a sud- 
den change in the rates, “doubt and peril do not excuse in usury." The 
saint’s judgment on these widespread banking phenomena is sombre: “Such 
exchanges are in modern times the ruin and destruction of the citizens," ™ 

‘The unfavorable judgment of exchange banking is given definitive and 
comprehensive form by St. Antoninus. In the fullest discussion yet attempted 
of exchange, he distinguishes four principal types of exchange. The first 
is minutum cambium. The profit is due the dealer's labor and is licit. The 
second type is cambium per literas, by which St, Antoninus means the con- 
tract in which the exchanger sells exchange and delivers it in another city, 
‘The contract is neither a mutuum nor an emptio pecuniae, but a contractus 
innominatus, where the labor, expenses, and risk of delivery justify the 
exchanger's profit, The third type of exchange is the cambium siccum or 
per Venetos, He agrees with Laurentius in condemning the contract. There 
is an advance of money in the fictitious guise of an exchange contract; 
there is hope of profit from this advance. Therefore there is usury.“ 
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‘The fourth type of exchange St. Antoninus describes as "mixing" the 
second and third. It is, in fact, the exchange purchased in a foreign city 
by the dealer —the bill of exchange involving an extension of credit, which 
we have seen as the common form. Those who defend the contract, St. An- 
toninus says, do so on five grounds. The first is that the transaction is similar 
to the simple transfer of coins from one city to another, because in the second 
city they are worth more. Thus an exchange dealer could transport florins 
from Lyons to Florence and licitly realize the profit on the increase in value, 
St. Antoninus denies the analogy. Here a truc loan is involved and there is 
desire of profit from the loan. Secondly, the defense of lucrum cessans is 
advanced. It is rejected because the dealer has never intended his money 
for purposes other than such a lending trade; be gains more than he would. 
in business; he does not act out of charity. Thirdly, the risk of nonrepayment 
is urged; and it also is rejected because risk is no defense from usury. The 
advocates of the contract then urge extrinsic reasons for it. Such exchange, 
they say, in Buridan’s language, is necessary for "the utility of the State.” 
St. Antoninus does not dispute this contention; the banking system was 
entrenched. But he denies the conclusion that such exchanges are licit 
Prostitution and public moneylending are also necessary to the utility of 
the state, to avoid worse evils, but no one, he says, suggests that their neces- 
sity makes them lawful. Finally, the advocates plead that similar exchange 
purchases are tolerated at the Roman Curia. St. Antoninus’ answer to this 
is sharp: the Roman Curia tolerates other abuses which it cannot eradicate, 
Yet unless an official decree of approval of a practice is issued, mere tolera- 
tion of an evil proves nothing. 

St. Antoninus then describes in detail the benefice contract which was a 
variation of the exchange purchase: 








within a brief time according to the tax which is customary there. The prelates 
or beneficed dignitaries receive under the name of exchange from the exchangers 
the sum to be paid the Apostolic treasury, obliging themselves to restore it in 
those parts where they are beneficed and in the money there current, and beyond 
the profit which they seek by the difference in the money there to be restored, 
they [the exchangers] wish themselves to be given so much per hundred, say 5, 
ог 7, ог more oF less, according to the greater or less length of time which they 
have to wait for the return of their money. And they have drawn up an instrument 
‘of the obligation owed, not only of the money loaned, but also of the added usury, 
as if the whole were of capital; so that if the exchangers loan 1000, and they 
‘want to have at the place of return 1050 by reason of the loan, the instrument 
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speaks of 1050 as loaned and to be restored at such a time; whence for delay they 
seek more, say о. 
This contract has a special viciousness as it encourages simony; for the ex- 
change bankers, being prosperous and influential men, seck benefices for 
prelates who will be their customers. In any case, every form of credit ex- 
tension in an exchange sale, St. Antoninus concludes, is usury, ог at least 
mental usury; for every such sale involves a loan and the sinful hope of 
profit upon itt 

Rejecting the benefice contract, St. Antoninus acts in a tradition as old 
аз Robert of Courgon: the administration of the Church is condemned, but 
the usury theory is maintained. So the theoreticians speak to Alexander Lom- 
bard and Astesanus who start from the fact that “the Church fosters the 
exchange dealers" Rejecting the purchase of bills of exchange generally, St, 
Antoninus gives the answer of the theoreticians to the businessmen and 
bankers, With St. Antoninus’ thoroughgoing and wellinformed condemna- 
tion of the credit side of the exchange business, the old opposition to the 
bankers reaches its climax. Antoninus sums up the medieval antagonism 
to them. 





Conclusion 


‘The teaching of the scholastic upon exchange from 1200 to 1450 may be 
summarized in two broad conclusions: 

1. After some initial hesitations due to Aristotelian views on money, the 
scholastics admitted that manual exchange and bills of exchange, where the 
exchange dealer profiting was the debtor and transporter, were licit, 

2. Opinion is generally against the licitness of profit obtained through the 
extension of credit by exchange bills. The majority condemn exchange bank- 
ing. Astesanus, however, supports the exchange dealers where lucrum cessans 
can be found to justify their profit. Buridan defends them by raison d'état 
Giles of Lessines, Alexander Lombard, Laurentius de Ridolfis, and John 
Nider provide a small loophole for the bankers under the tight conditions 
governing venditio sub dubio. 
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The question presses: why were such pains taken to put loans in the 
form of deposita or cambia, if they were considered usurious in any event? 
Two replies, each partially answering the question, may be suggested. The 
first is that manifest usury, entailing excommunciation and social disgrace, 
жаз charged only against those publicly setting themselves up to lend money 
at profit, who made moneylending their trade. The merchant bankers were 
engaged in lawful commerce, and such lending as they did was never in the 
bare form of the mutuum at a profit, which publicly proclaimed the contract 
to be usurious. However much they might commit sin by mental acts, they 
did not use such contracts as declared externally that their intention was to 
profit from a loan. To this extent the theological and the popular views 
concurred, for the theologians taught that no one was а manifest usurer, 
ipso facto excommunicated, unless he was notoriously in the business of 
moneylending or was proved in court to have taken usury —and judicial 
measures were taken only against the lombards and Jews. The people agreed 
in respecting the bankers. There was thus ample reason for the bankers not 
to lose their external standing by simply saying that they, too, lent money 
ata profit, 

"The distinction between them and public usurers was not, to be sure, as 
absolute as de Roover suggests? In economic backwaters like England there 
was a dark suspicion of all finance and a patriotic prejudice against Italians, 
and the Italians bankers there were the principal targets of accusations of 
usury In more civilized France, the Italian bankers, too, might fall under 
public displeasure, and the measures of Phillip the Fair against public 
usurers told severely against the Florentine bankers?" Even in Italy, the 
home of commerce and credit, Dante could accuse both the petty money- 
lenders of Cahors and the great merchant bankers of his own city of usury." 
Joannes Andreae relates that the decree of Vienne against usury was leveled 
chiefly at the men from Florence, Siena, Pistoia, Lucca, and Asti, and he 
makes no distinction between the banking towns and pawnbroking towns." 

Nonetheless, in Italy always, and usually in the rest of Europe, the mer- 
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chant bankers mingled on an equal social footing with the other bourgeois 
of the town. They were not condemned like the public moneylenders, nor 
were they at once established as disreputable, unnatural, godless men. Their 
business was not considered to disqualify them from civic honor or social 
preferment. They were distinguished leaders of commerce, important figures 
in the city government, patrons of churches, art, and learning; and the com- 
munity did not condemn the source of their wealth. Indeed, a banker's social 
standing in thirteenth«entury Florence was probably at least as good as in 
twentieth-century New York. 

А second reply, supplementing the first, is this: there may have been a 
real divergence on the morality of exchange between the leading theologians 
and the merchants, It seems exceedingly difficult to believe that virtually 
the whole capitalistic class of every medieval city would have habitually 
committed sins of usury by participating in either exchange or deposit bank- 
ing, if they had truly believed the contracts to have been usurious, There 
тау have been a kind of inculpable ignorance on the part of many which led 
them to regard the change in the form of the contract, and the fact that the 
profit was taken not from the poor but from successful businessmen ог 
from States, as sufficient grounds for thinking that banking was not usury. 
‘There may have been many sincere bourgeois who really believed that 
usury was committed only in public moneylending to the poor. In the eyes 
of theologians, like St. Bernardine, of course, they were wrong, and St. An- 
toninus would even hold that their ignorance was.culpable** But in a 
matter where so much depended on legal forms, it would seem harsh to 
judge too sharply. Finally, and most practically, there was a substantial dif- 
ference in the interest rates of the merchant bankers and those of the public 
usurers The popular practice was supported by at least some contem- 
porary authority. And in the long run, as we shall see, it was to be vindi- 
cated by the common theological opinion. 
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‘THE SCHOLASTIC THEORY OF USURY, 
1150-1450 


Having now surveyed the naturablaw arguments against usury and the 
maturaklaw reasoning by which the principal contracts of economic life 
were judged to be or not to be usurious, we are ready for some general con- 
clusions on the usury theory itself. 

1. Usury, the act or intention of taking a profit on a loan, was universally 
considered to be a sin against justice. Although the primary reason for con- 
sidering ЇЗЇП was its condemnation by authority, nevertheless, beginning 
with the study of Roman law, arguments based on Taw and nature were 
advanced to show its injustice. The two principal arguments were the in- 
dlistinguishability of the use and ownership of money and the fixed value 
of fungibles. Two essential assumptions of all arguments dealing with 
usury on money loans were the exemiption of the value af money from the 
laws of supply and demand, and the refusal to identify money and the goods 
it bought. The socially undesirable consequences of usury were urged as the 
jonale of the prohibition by some authors. Stress was Frequently laid on 
riskcparticipation as a test of usury: 

2. Interest was allowed on loans, but its icitness was rigorously gover 
by the intention of the lender. Tateres was licit only as compensation 
лойи made troi charity. Tnterest might never be sought for its own sake. 
Only towards the end of our period, after 300 years of discussion, did it 
become at all common to allow even compensatory interest from the start 
of a loan. The lender's risk of nonrecovery was never admitted as a title to 
interes 
7$. The contracts generally approved as forms of investment were the 
societas and the census, These contracts provided considerable scope for 
‘commercial enterprise. The financing of the State was also allowed for by 
the licit census contracts or by the forced loans resulting in the government 
montes. Cambium per litteras was permitted in the form of profitable ex- 
change sales; but only a minority of scholastics allowed profit on purchases 
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of bills of exchange. Traffic in government bonds was permitted. It would 
be a serious error to describe these licit contracts as “evasions” of the usury 
prohibition, if by “evasion” one means a deliberate attempt to circumvent 
the intention of a law. All these contracts had grown up naturally in the 
course of business and had received theological approval as contracts dis- 
tinct from loans at a profit. At the same time it is true that such contracts 
would never have been as popular as they were, if lending at interest had 
been licit. The census in particular was a substitute for moneylending which 
came very close to being identical with it. 

4. No evaluation will be made now of the soundness of the principal 
correctness of the emphasis on in- 
tention, or of the use of risk as a criterion — for it is preferable to let the 
later scholastics pass judgment themselves on these matters, But it is proper 
at this point to observe the serious internal difficulties caused the scholastic 
theory in the condemnation of profit on a Joan, and the simultaneous ad- 
mission of profit on a census and in a societas. The admission of the licitness 
of pecuniary census involved the admissions that the right to money might 
be sold and that its price varied with supply and demand factors; and the 
more common census theory involved а hardly tenable distinction between 
a right to a good and the good itself, and a threat to the fundamental axiom 
that money could not be sold. A similar result followed in tolerating the 
sale of debt and the sale of shares in the government montes. The admis- 
sion of profit on capital invested in a partnership involved the admission 
that money might be fruitful; and this admission was generally unrecon- 
ciled with the treatment of money by the usury theory. A similar difficulty 
was involved in admitting luerum cessans, 

5. These inconsistent approaches prevented a rigorous ban on profit in 
credit, in the way that more consistent later writers attribute to the early 
authorities. After three hundred years of debate and limited exploration 
there was no single scholastic theory. Parts of a theory were assembled for 
later development. Pending this development, it was, perhaps, fortunate that 
the lack of a unified theory led to control of some types of credit while 
leaving open other channels for investment. The test of а theory need not 
be coi m for nothing when the scholastics condemned 
of sale and repurchase; these were es of the 
ition in the field of consumption credit. Form meant much in 
(im cee ae C UC YuY nd ‘money. If the key to 
these differences is sought in the abstract world of legal concepts, it will not 
be found. There are unformulated practical concerns here which led the 
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theorists to stress form in one place, ignore it in another. In the face of gaps 
in theory and contrary postulates, the usury rule—to a limited degree — 
worked. It worked in providing та] guide to conscientious inves- 
tors prepared to extend credit to the poor, to businessmen, or 10 land- 
holders. On a straight consumption loan to a needy person the rule made 
it difficult for a scrupulous man to seek anything but the most limited com- 
pensatory interest; here evasion through the census was not easy, On credit 
‘extensions to business the rule stimulated sharing of the risk through а part- 
nership with a moderate return to the investor. In agricultural credit the 
rule encouraged sharing of the risk of the census base. On credit extended 
to the state it provided little guidance, ungracefully accommodating itself to 
the exigencies of public debt. The rule, as applied, did not choke commerce, 
It regulated, in some measure, the course of credit. 
iter E к Быр geen, вакы bese 
men did not observe the prohibition in its entirety; and secul 
no attempts to enforce Tt хау аа а ане 
‘chases of bills of exchange, and TA deposit banking, the theories of the | 
Ing rre were ЕТТЕ popular recon efie E FRET EY iud 
be considered а factor conditioning the meaning of the early analysis. The 
practical morality of the times may have been more in accord with later 
liberal developments than a mere reading of the old theological texts would 
suggest. Probably the chief economic result of the prohibition was to restrain 
conscientious Christians from entering the small-loan market and to stimulate 
а greater use of risk-sharing investments than might otherwise have occurred, 





























Part Two 


CRITICISM AND REVISION OF THE USURY THEORY, 
1450-1750 





INTRODUCTION 

n Part Two, we shall examine the modifications and revisions which the 
later scholastic writers made in the medieval theory of usury, The modifica- 
tions result from (1) changed economic circumstances; (2) different 
analyses of the facts; and (3) a different attitude towards finance. These fac- 
tors may not be isolated from each other, nor on the other hand resolved into 
each other. If economic circumstances had not altered, doubtless analysis and. 
attitude would not have, either; but different analyses and attitudes were 
also necessary if the economic changes were to be given full weight in moral 
judgments. 

Unquestionably the changed economic circumstances were the greatest 
factor in producing the general later modification, No code of economic mo- 
rality can operate in a vacuum. In one age the opportunities for productive 
employment of capital may be few; in another age they may be extensive, 
Moralists will probably judge differently of the strength of certain justifi- 
cations of profit, according to the objective differences in the use and value of 
money at the different times. In the sixteenth century Europe was under- 
going a commercial revolution in many ways no less far-reaching in eco- 
nomic consequences than the Industrial Revolution of the late eighteenth and 
nineteenth centuries. Vastly increased commercial prosperity led naturally to 
modifications in theory on the nature of credit extended to commerce and 
‘on the strength and availability of the title lucrum cessans and the wider 
itle carentia pecuniae. 

Ву "different analyses of the facts” are meant a recognition of the legiti- 
macy of new interest titles, such as risk; an altered view of the character of 
‘money; and a new evaluation of certain types of credit transaction. In gen- 
eral it may be said that each new step is the development of some prin- 
ciple implicit or even expressed in the medieval tradition, but never de- 
veloped or applied to usury analysis proper. 

Ву “a different attitude towards finance” is meant a far greater willing- 
mess to recognize the good intentions, honesty, and social utility of the 
financiers anid to find moral justification for practices which are accepted 
without complaint by the persons most directly affected by them. If prac- 
tices flourish and bring prosperity and are accepted by the common со 
science, it is generally reasoned that there must be some objective foundation 
for the profits gained from them. 
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А large part of the development in theory, involving all three factors listed 
above, consists in the development of alternative analyses of operations 
which are often in practice indistinguishable from loans. Instead of treating 
а credit operation as an illicit loan, the majority of scholastics resolve the 
transaction into another, lawful contract. It may seem at first sight to the 
modern reader, as to the rigorist theologians of the later period, that this 
alternative analysis is simply a verbal trick, designed to cloak usury under 
another name. Such a judgment, however, can only result from a misunder- 
standing of the common position. The scholastics began from a positive, 
legal prohibition of profit on a loan; and they developed certain arguments 
from the natural law to show that such profit was unjust. But these natural- 
law arguments covered only certain cases, analyzed in a certain way, On 
the level of the natural law there was nothing to prevent the scholastics 
from developing other analyses which avoided the objections possible in 
theory if the eases were considered as loans. Then, as far as the Church's 
legislation was concerned, it was the Church's choice to let the legislation 
entrusted to her keeping be interpreted narrowly and strictly, so that by 
“usury” was meant only profit on a formal loan contract. If the legislator. 
allows a legalistic and close interpretation of his law, it is scarcely the part 
of others to challenge his liberali; and in such a case, it is not discreditable 
for an interpreter of the law to insist that it not be extended beyond the 
cases it formally proscribes. The teaching of St. Antoninus was that every 
act which had in practice the substantial effect of a loan at a profit was to be 
considered condemned by the usury prohibition. The doctrine of Gerson 
was that every act, which could analytically be reduced to a form other 
than a loan, and which was not intended with the positive will of doing in- 
justice, was not to be ruled by the prohibition, The Church, guardian and. 
interpreter of the divine law, did not reject the Gersonian doctrine as ap- 
plied to the usury rule. Hence, neither from the natural law nor from the 
Church was there objection to the new approaches to credit operations; and 
the scholastics favoring them did so without hypocrisy. 

‘The terms of the dialogue on usury have to be kept in mind. The scholas- 
ties wrote within a formal framework. Within it certain transactions, for- 
mally analyzed, were condemned; other transactions, having the same 
effects, were accepted. A modern reader wonders why the bonds of formal- 
ism were not broken. But the wonder is anachronistic; the mind of the 
age liked this formalism. In secular Taw the same preference for change 
through the medium of devices, the same preference for preservation of the 
shell while the substance is replaced, may be observed. Even today, how 
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many "legal fictions" are necessary to effect orderly change within any legal 
tradition that purports to be merely the unfolding of precedent? Moreover 
the degree of scholastic formalism should not be exaggerated. The scholastici 
analysis, it is true, is highly formal. But their attitude toward practice is 
creasingly plastic, As the chapter on implicit contracts and implicit inten- 
tion will make clear, it was not necessary for a creditor to use a prescribed 
formula to escape the usury prohibition. The later scholastics became more 
and more inclined to justify his act of credit extension if it could be ana- 
Iytically reduced to a nonloan transaction whatever the form actually em- 
ployed. This highly pragmatic tendency does not prevail in the scholastic 
approach to every business situation, but it becomes common in regard to 
some of the most typical forms of credit. 

‘The development and revision of theory by the later scholastics occur 
at the point where the pressure for consistency in the usury theory is becom- 
ing acute. A rigorously logical development of the postulates of St, Antoninus 
would have meant general condemnation of credit extensions. Yet the later 
writers cannot bear the piecemeal theory and illogical exceptions that made 
the early teaching tolerable. In moving towards а unified but practicable 
theory, they work towards one in which some postulates of the past must 
be rejected, and in which usury will be treated as the exception to a general 
rule of the lawfulness of profit in credit transactions. It would be a mistake to 
see this development as a surrender to expediency. It would be rash to sup- 
pose that the moral fervor of a Cardinal Lugo is less than that of a Car- 
dinal Courgon, that the saintly zeal of St. Alphonsus is inferior to that of 
St Raymond. 














CHAPTER X 


THE TRIPLE CONTRACT 


From the viewpoint of pure theory, perhaps the most momentous of all 
modifications of the scholastic position occurred through the later scholas- 
ties’ acceptance of the application of insurance to the contract of societas. 
"This application struck at the one practical test of usury — the criterion of the 
incidence of risk, At the same time it led indirectly to a clear abandonment 
of the thesis of the sterility of money. Thus toppled two great pillars of the 
usury theory, the doctrines that an investor must run a risk to make a profit 
and that money must be considered as unfruitful. To be sure, neither doctrine 
had been upheld consistently in judging all economic areas in the Middle 
Ages, but each had been maintained strenuously in connection with the usury 
rule. In the triple contract each was rejected in relation to usury analysis 
proper, and the usury theory was seriously altered. 

Nor was the change momentous from the viewpoint of theory alone, 
"The practical importance of the admission of the triple contract was im- 
тепе. It opened the way for legitimizing nearly all transactions involving 
the extension of commercial credit. It made licit the financing of business 
by bonds as well as by stocks. It removed one important field of credit from. 
the stern surveillance of the usury prohibition. The acceptance of the con- 
tract may be taken as evidence of the force of practice upon theory; for the 
part that business usage had in compelling its acceptance cannot be over- 
looked. 

A necessary introduction to this matter, which turns so largely on the 
morality of insurance, must be a brief survey of doctrinal opinion in the 
Middle Ages on property insurance. 





1. Early Opinion on Insurance and Guarantee 

Property insurance was not a contract used by the Roman law, and the 
carly Middle Ages were similarly unfamiliar with it. Insurance first devel- 
oped in the fourteenth century in Mediterranean ports as the best means of 
securing risks in maritime commerce; by the end of the century the idea of 
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property insurance, in which an owner for a fee transferred the risks of his 
property to an insurer, had become familiar to all the commercial cities of 
Italy. In the early fourteenth century, the great civilian Baldus defends the 
contract, Only in 1403, however, is judgment ventured upon its lawfulness by 
а leading moralist. Then, Laurentius de Ridolfis, citing Baldus, says that it 
is licit to sell risk. Naviganti, he declares, is no objection, for that deals 
with a sale of risk associated with profit on a loan. In the normal insurance 
contract no loan exists, but in the contractual formula of the Roman law — 
“T give that you may give"—a burden is assumed and a compensation i 
given for its assumption? 

St. Bernardine similarly rejects the possible objection based on Naviganti, 
for no loan exists. Maritime insurance is the hire of the insurer's services. The 
contract is beneficial to the community. St. Antoninus also defends insurance 
as the rendering of service for a pric 

Thus, without any important opposition whatsoever, the insurance of prop- 
erty was accepted by the theologians. Only one obscure late fifteenth-century 
writer seems to have sensed the peril the acceptance of insurance held for the 
usury theory. This is John Consobrinus, who, in the short treatise, De justitia 
commutativa, published in 1494, forthrightly attacked marine insurance as 
usurious, He says: 








"This contract is usurious on both sides, because cach one intends to place him- 
self in gain and the other in los... [Abo] he [the insurer] sells for 50 
pounds, what is not his own, nor can be, because it is of God alone to preserve 
the ship. Therefore, he does a great injustice to God. . . . Whence briefly 1 say 
that every lucrative contract which does not depend on a man's industry or diligence 
ог on his own property is illicit and usurious. . . It is indeed сй to a man to 
‘expose his things at his own peril, but not at the peril of another: because never 
does the risk pass to some other person, except in those things in which passes the 

















Here is a very explicit statement of the theory of the identity of risk and 
ownership, which the scholastis had made essential to the application of the 
usury prohibition; and, despite the naive confusion of Consobrinus’ other 
arguments, which patently mistake the insurer's function, it must be con- 
fessed that Consobrinus, better than any famous authority, grasped what 
the theological approval of insurance would do to the usury theory. But he 
‘was not an influential writer; his words had no echoes; and the common 
уон, баат universelle de desk" St. Antonino, Хата, 1:1:7. 
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opinion at the end of the fifteenth century stood clearly for the licitness of 
property insurance. Indeed, the only real reason for rejecting it would have 
been to save a portion of the speculative reasoning behind the usury theory, 
to condemn а just contract for the sake of a debatable theory. Consobrinus 
alone peoposed to treat matters from this viewpoint. 

Ifa charge for insurance was lawful, what about a charge for the guaran- 
teeing of a loan? Guarantors, of course, were frequently used on loans, 
and their right to damages had long been recognized. In 1400 Laurentius de 
Ridolfis had proposed for the first time the right of a guarantor to charge 
a flat 2 per cent for his services. He granted that the guarantor made a virtual 
loan to the debtor in paying the debt for him and that the debtor remained 
obliged to repay him. But he claimed that the charge was not for the loan 
proper, but for “the sale of the guarantor's credit"; and he added that to 
conserve one's credit is a costly business. At the same time, defending the 
contract in principle, he advised all to abstain from it? 

St, Bernardine indignantly repudiated the contract of guarantee at 2 per 
cent, It was to him a clear attempt to profit from a loan, St, Antoninus said 
the contract was commonly a simple fiction, in which the guarantor and 
the original lender were identical, so that the lender collected usury in the 
form of the fee for the guarantee. Moreover, even if the lender and the 
guarantor were distinct, a fee was usurious, for it was the price of credit, 
which is the same as the price of a loan* 

It is against this background of acceptance of insurance and rejection 
of guarantee that the controversy over the triple contract occurs. Possibly 
for this reason the terms assecurare ос assecuratio, the words for insurance, 
are the standard ones used in a situation where modern business usage would. 
speak of “guaranteeing.” 


2. The First Application of Insurance to the Societas 

No one up to 1485 had related insurance to investment contracts in such 
а way that the effect upon the usury theory was evident. In that year ap- 
peared the Summa angelica de casibus conscientiae, a work destined to be 
of great popularity, written by Angelus Carletus de Clavasio, vicar-general 
of the Franciscans of the Observance. Angelus discusses the investment in a 
partnership, in which St. Thomas and every scholastic writer after him 
had used the incidence of risk to distinguish a usurious loan from a true 
partnership. Angelus, too, says that it is usury if you put your money in a 
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partnership, your capital is guaranteed by your partner, and he pays you 
an additional reward at his discretion. But Angelus adds that you could 
insure your capital with a third party and still Беу take your profit from. 
the partnership. Then, he continues quietly, 


And the same may be said, when the partner receiving that capital agrees freely 
with the partner giving the capital about returning him a small part of the profit 
‘which reasonably some other one would thus make; so that, if the one giving the 
capital foregoes the whole profit which otherwise he ought to have from such a 
partnership, the other insures him on the principal, and even if there is no profit, 
Will pay the insurance. For example, a businessman is of such a reputation that he 
finds insurance by paying 3 per cent or 4 per cent, and as commonly for profit of 
the partnership he would have received 6 per cent or 8 per cent and sometimes 
more, so he agrees with his partner that his partner give him only 3 per cent or 4 
per cent as profit and insure him on the capital. 








Money normally stands in a partnership at the peril of the investor, Angelus 
concludes, but the risk may be transferred at a just price." 

ОГ course, Angelus’ assumption that the case was already decided was not 
to remain undisturbed, Since the insured partnership at 4 per cent was vir- 
tually indistinguishable in practice from a loan at usury of 4 per cent, a 
great debate was to take place over the admission of the contract. But the 
debate was chiefly between the authority of the dead medieval writers who 
condemned a riskless partnership and the ingenuity of the living later writers 
who defended it; and in this debate two theses, questioned by neither the 
dead opponents nor the modern defenders, decided the outcome in advance, 
‘The first of these theses was that the insurance contract was licit in itself 
and might be made without an owner losing tite to his property. The second 
was that profit on investment in a partnership was not purely a reward 
for risk. By the first thesis it was admitted that ownership and risk were not 
necessarily identical and that normally an owner could transfer his risk and. 
still benefit from his property. At the same time, in the second thesis, the 
carly scholastic inconsistencies on the reward due to money suddenly con- 
stituted a practical danger for the usury theory by the collapse of the risl 
criterion. As we have seen, the early scholastics had unanimously main- 
tained that the capitalis’s reward in a partnership came as fruit from the 
use of his money, and that responsibility for risk was not his title to pay- 
ment, but simply evidence of his ownership. When the risk criterion dis- 
appeared, it became evident that in the partnership money was treated as 
fruitful, and the old theory was unable to deny that this might be done. 


Angelus Carles de Clavaso, Summa angelica, Societar, ал. 
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In short, the medieval tradition against which the defenders of the triple 
contract had most to contend had already conceded, though not in relation 
to the particular contract they fought for, the main premises of the defense, 
"There were, to be sure, new attacks on the contract on new grounds, some of 
which were serious. But most of the prominent scholastics after 1485 were 
їп favor of the contract, and their great opponent was the medieval theory, 
which had in fact delivered itself into their hands. 

With the premises of the defense understood, and with the great theo- 
retical and practical importance of the acceptance of the contract in mind, we 
may now review systematically the writings of the more prominent later 
scholastics upon it. 


3. Adoption by the Tübingen School and Popularization 


Strong support for the new approach came from the newly founded Uni- 
versity of Tübingen. The university at the time must have been almost as 
much a center of liberal economics as centuries later it was to be a center of 
liberal theology. In 1484 it had as professor of philosophy Gabriel Biel, who 
established a reputation in economics by a treatise on currency devaluation in. 
the tradition of Oresme and an extended discussion of credit contracts in his 
commentary on the Sentences” The tradition he began was continued by 
his pupil, Conrad Summenhart, the author in 1499 of a landmark in usury 
theory, the Tractatus de contractibus licitis atque Шей. This work is one 
of the most learned, certainly the most extensive, ahd in many ways the 
most acute treatment of the usury question up to this time. Friendly to 
economic enterprise, its opposition to what had been considered usury is 
hardly more than verbal. In the skilled hands of Biel and Conrad, powerful 
support was to be furnished for an analysis as helpful to business as the 
triple contract. 

Biel in the Sentences commits himself to Angelus de Clavasio's teaching 
without discussion.” Conrad develops these embryonic ideas to their full 
measure. The great objection to the insured partnership is the objection of 
all the old scholastcs to partnerships where the capital is "afe": a guarantee 
of the capital breaks the ius fraternitatis and destroys the nature of the 
partnership, making it a loan. Conrad answers this objection by a highly 
abstract analysis of what is meant by “the nature" of а contract. “Nature,” 
he says, can mean cither substance itself, or simply what is concomitant to 
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substance, In the first sense it is man's nature to be rational. In the second 
sense, part of man's nature is the capacity to laugh. If we take "nature" in 
the first sense, then the objection means that insurance destroys the es- 
sence of а partnership contract. But this contention is not valid, because the 
original assumption of risk by the capitalist does not constitute the essence 
of the partnership. The partnership is essentially constituted by the association 
of funds and skill for a common purpose. Similarly, the assumption of risk 
by a borrower is not the essence of a loan; a loan consists essentially in the 
borrower's acquisition of the loaned property. Nor is the essence of a sale 
the assumption of the risk of the merchandise by the buyer; a sale consists 
essentially in the buyer's acquisition of the goods sold. In short, Summenhart 
rejects entirely the old premise that the assumption of risk is part of the 
essence of ownership. It is only in the second sense of nature, he says, that 
risk is natural to ownership and that it is natural for a partner to run the 
risk of his investment. If the objector to the secured partnership contends 
that insurance is against the nature of the partnership in the second sense, 
he will not deny it. But although а normal concomitant of partnership is 
taken away by insurance, the substance of the partnership remains intact. 
For the fraternity required by a partnership, he continues, returning to the 
Roman law, a sharing in the profit suffices. Further, he argues, if a true 
sharing in the capital were a necessary condition for partnership, at the end 
of every partnership the capital would be divided equally among the part- 
ners; but no one claims that this is necessary. 

"The objection is then made that the guaranteed partnership 
tinguishable from a loan. Conrad grants that the act by which the capitalist 
invests money with his partner is similar in both cases. But, following in the 
Gersonian tradition, he appeals to the capitalists intention. In a loan the 
lender intends to transfer his money abdicatively, conferring its ownership 
‘on the borrower. In the partnership, the capitalise transfers his money “com- 
municatively, making B [the partner] his co-owner.” Like Gerson, Con- 
тай holds that a good intention and a contractual formula different from 
that of a mutuum is a sufficient defense from usury. He concludes that 
a substantial and essential partnership exists in the contract under exami- 
mation; there is no loan because a loan was not intended; and the addition of 
insurance does not destroy the essence of the partnership which was in- 
tended. The capitalist might insure his money elsewhere. It does not destroy 
the justice of the contract, if he insures his money with his partner. The 
guaranteed partnership is not unjust.” 

P Conrad Sammenhart, Tractus de conracibus Оу. 
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While he defends so vigorously the justice of the contract and so may be 
considered a believer in its essential lawfulness, Conrad holds that at the 
present time its use is sinful. Such use is against charity. Although the inten- 
tion of the investor is not to make a usurious loan, his intention is not clear 
to other men, who only observe “that in all things the form is that in which 
а loan is made.” This scandalizes the investors neighbors, who are also 
tempted to commit usury, and it defames the investor himself. Thus, it is 
against the duties of both love of neighbor and love of self. Secondly, pru- 
dence dictates that the contract be not allowed; for if it were allowed, "the 
door would be open to all usurers" Everyone, instead of lending at usury, 
would say, "I will not lend it to you, but I will give to you in a partnership, 
зо, however, that the peril of the whole of this money be yours, and you will 
give me a part of the profit if it comes.” 

It is plain that Conrad's objections would be of weight only as long as the 
public conscience believed profit on riskless business investments was usury; 
and perhaps even in his own day, not many merchants entertained this sus- 
picion. A prudent innovator, he does not personally declare the contract at 
the moment lawful, but makes its legitimacy only await a popular acceptance 
which probably already existed. 

What he did not attempt personally, his pupil, John Eck, did. Eck had be- 
come lecturer in theology at the University of Ingolstadt outside of Augs- 
burg, a city with a particularly intense interest in finding licit means for 
safe investment.” Augsburg at the time was the leading financial city of 
Germany, and stimulated by the prosperity of a boom in minerals, was 
threatening Florence for the financial leadership of Europe. Of her many 
commercial and banking houses the most prominent was that of the Fug- 
gers, who had already captured the papal banking business from Florence. 

In 1514, the twenty-cight year-old Eck, criticizing the theologians for keep- 
ing back the truth on the partnership contract from the people, boldly taught 
at the university that the guaranteed contract was ей, The merchants were 
jubilant, The learned were dismayed at the publicity. The bishop forbade 
any further public discussion. Eck was insulted by many as a scandal- 
monger. The theological faculty of Mainz, consulted on the matter, replied, 
however, that the question was an open onet 

In July 1515, blessed by the papal nuncio and partially financed by his 

"Wid, Qor, contru primer madam, р. СУШ (iSo), sta. 
si^ see |. Steer, Jacoh Fugger: The Rich 

|. Sci, “Dr, Johann Eck und das Banker and Merchant o) дарй, trana, М. 


Kinchliche inset? Hicorich-poliche  Hartemgh (New York, 1931), рр. 31, 30. 
Blumer jar das Katholike Deutxkland, “эдей, pp. Gbo, бы. 














THE TRIPLE CONTRACT 209 


friends the Fuggers, Eck set out to defend his thesis at the center of canonist 
learning, Bologna. He disputed for five hours before the full university and 
was generally favored by the jurists. The humanists at Nurenberg, avowed 
enemies of Augsburg and scholasticism, at once spread the rumor that 
Eck had defended usury at Bologna. In 1520 with the outbreak of the 
Reformation, Eck found a different task and his greatest claim to eminence 
in his disputations with Luther. Nonetheless, despite his short connection 
with the triple contract and the lack of any definitive outcome to his efforts 
in its behalf, Eck is of great importance to the history of usury, for he 
made the triple contract known both to all the learned world of Europe and 
to the merchant bankers of his time. 

Eck's theses, which excited such interest and which were the first public 
defense of the guaranteed partnership not in а work intended simply for 
confessors or the learned, are contained in an unpublished Tractatus de con- 
tractu quinque de centum, which he must have written in 1515, shortly be- 
fore his expedition to Balogna. He defends the contract under the name 
of the "s per cent contract” — the popular term for it in Germany taken from 
the fact that the net return to the capitalist partner was currently 5 per cent. 
At the same time he is the first author to describe the transaction as in- 
volving three contracts instead of two: the original contract of partnership 
а second contract of insurance of the principal, in which insurance is given 
in return for an assignment of the future probable gain from the partner- 
ship; and a third contract by which an uncertain future gain is sold for a 
lesser certain gain. The third contract, which is essentially a guarantee of 
а fixed interest return, had not been specifically considered in the discussions 
of de Clavasio and Summenhart, and there is a clear step forward here in 
making the contracts even closed to a stable loan. The triple contract be- 
comes the standard form of the operation, and "contractus trinus” becomes 
its standard theological description. 

In his defense of the contract Eck uses all the arguments of Summenhart 
in its favor, explicitly denying the old scholastic axiom “the good perishes to 
the owner.” ‘The 5 per cent is justly paid for “the advantage of the money," 
always understood, of course, that such a profit can only be made on money 
in the form of a partnership and not in the form of а loan. If money is 
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unfruitful, how does the capitalist profit in a regular partnership without 
labor and out of proportion to his risk? Industry associated with money 
is productive, Eck answers, and the capitalist who gives “the commodity of 
his capital” is entitled to his share" This is an argument, it should be noted, 
not directly used by de Clavasio and Summenhart, although both assume it 
as a prerequisite for their case. 

Eck also asserts that while a Joan is regularly unproductive in further 
wealth to the borrower, the transaction he defends is highly profitable to 
the working partner. In fact, he declares, it is the merchants who have in- 
vented the contract in order to be free from the interference and suspicions of. 
investors, not the investors who have desired this as а way of exploiting 
their merchant partners. There can be no question of usurious intention on. 
the part of the capitalist where the merchant-partner himself solicits the 
arrangement" "The objection is brought forward that the riches gained by 
the merchants are not sufficient to justify the return, that, in truth, they are 
hurt by their obligation to make the return, Eck replies confidently that 
this is not true of the prosperous merchants of Augsburg, whose riches are 
celebrated.” 

Against Conrad's prudential restrictions, Eck declares that, while a simple 
тап may not be able to distinguish the 5 per cent from usury, the merchants 
and investors who customarily make such contracts are well able to do so, 
As for the neighbors, they should presume the contract licit until the oppo- 
site is proved; any scandal would be pharisaical. There is no danger of de- 
faming one's own character, for the contract is generally in use. Moreover, 
Eck adds the interesting information that it has been in use for forty yea 
and no one has ever been refused the sacraments for using it. There is no 
danger of open usury resulting from its acceptance, if it is confined to the 
merchants, as it is in Augsburg. There is more danger of usury, Eck adds 
sharply, in the census than in the 5 per cent contract" 

As to qualifications with which he would safeguard its use, he insists that 
(1) it be done only with a merchant, for an actual business purpose; (2) the 
investor have the intention not of lending or of profiting on a loan, but of 
‘entering a lawful and true partnership; (3) the merchant agree to the in- 
surance clauses perfectly freely; (4) a just price be paid for the insurance, 
If the last provision is violated, he adds, it will be а case of injustice, but 
not of usury. At the present, 5 per cent seems a reasonable return to the 
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investor, leaving enough in the way of compensation to the merchant for 
his insurance services?! 

There was an immediate reaction to Eck's theses in theological circles. 
The faculty of theology at Paris, asked for its opinion, was, for unspecified 
reasons, silent. But its dean, the Scottish theologian John Major, offered an 
unhesitating assent to the arguments of Eck and Summenhart. He added 
only that it was not advisable to preach on the contract to merchants? 

Even more important, however, was the opinion sought from Thomas de 
Vio, Cardinal Cajetan. Cajetan was a man of enormous ability, prestige, 
and power. Elected general of the Dominican order in 1508 and created a 
cardinal in 1517, he was one of the chief champions of the papacy in the 
troubled years of the beginning of Lutheranism Considered by many to 
have been the ablest Thomistic philosopher since St. Thomas, he treats 
of economic morals with the astuteness, care, and subtlety that distinguished 
him in metaphysics. Not infected by Conrad's basic skepticism towards 
the usury rule, he is a loyal Thomist here as elsewhere. But as St. Thomas 
adapted Aristotle, so he adapts St. Thomas, and his own views, large and 
liberal for his age, use the original Thomistic teaching only as a starting 
point, 

His opinion on the triple contract in particular was solicited in 1514 by 
an abbot of Ulmer, Conrad Keellin, who was disturbed by Eck's preach- 
ing?* Answering the request, Cajetan concentrated chiefly on the price of 
the insurance contracts, He seriously doubted that any ordinary insurer 
would undertake to insure capital and a 5 per cent gain simply for an 
assignment of future probable profits beyond the 5 per cent; and he said that 
“the most wealthy merchants themselves” confirmed this suspicion that no. 
fone normally would offer insurance and be content with the assignment 
of а mere hope as payment for their risk and obligations. Furthermore, 
Cajetan said, any explicit contract taking away the equality of risk in a part- 
nership made it, in the scholastic jargon, leonine, or so inequitable as to be 
unlawful? 

Nonetheless, as is clear even from his concentration on the insurance 
price, Cajetan's opposition to the contract is not intransigent. The contract 
is not to be introduced, he continues, because it would open the way to the 
cloaking of usury. But where the custom of using it prevails, he will tolerate 
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it, Ie is preferable to loans at manifest usury" Moreover, if the second and 
third contracts are entered into separately and independently from the 
partnership contract, and with the aim only of freeing the investor from 
care and fear of fraud, they are entirely licit. The real danger is that the 
contracts be entered into with every person promiscuously, and in every 
case 5 per cent be said to be the proper return. The proper return and the 
just price of the insurance should vary with the situation, the business, and 
the person. Experience shows many sins arise from indifference to the due 
circumstances of this contract 

1а this last revision of his opinion at the close of his letter, Cajetan 
seems close to saying that the triple contract is licit in itself and is vitiated 
only by particular abuses. Certainly in saying that it can be tolerated he in- 
dicates that he does not think it unmistakably usurious. His opposition is 
of a very weak and hesitant character. It is particularly noteworthy that 
he challenges neither the notion of riskless ownership of an investment, 
nor the fertility imputed to money in the partnership. With prudential res- 
ervations he is on the side of the contract. 
"Thus with no real opposition by the leading theologians of the early 
ixteenth century, the triple contract was proposed and popularized, But 
its conflict with some of the earlier scholastic assumptions led to doubts 
and scruples among men inclined to a strict adhesion to early theory. The 
practical character of these doubts is well illustrated by the history of the 
5 per cent controversy. t 





4 The Jesuits and the 5 Per Cent Contract 


In 1560, forty years after Eck's bold defense of the triple contract, the 
Society of Jesus, a new, vigorous, and reforming order, arrived in Augsburg 
under the leadership of St. Peter Canisius. The Jesuits were at once appalled 
by the corruption of the other clergy, secular and religious, and by the im- 
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‘morality and ignorance of the townsfolk In particular, they were struck 
by the general and open practice of usury in the form of loans at 5 per cent. 
Canisius preached zealously against those taking the 5 per cent and refused 
to absolve them in confession. The Secretary-General of the Jesuits wrote 
to Canisius in 1561 that since many citizens of Augsburg were alienated from 
the Jesuits by their teaching on usury, it would be better to treat no contract 
in particular, until a firm general basis of morality had been reéstablished 
among the people?! In 1564 the chapter of Augsburg cathedral protested 
Peter Canisius’ refusal to absolve those taking the 5 per cent, and he replied, 
“Real usury is here openly commited . . . whatever objections are made by 
certain men skilled in law, who think many things of this kind are to be 
dissimulated according to the prudence of this world but against the com- 
‘mon and received opinion of the old and new theologians and canonists."** 

In April 1565, Ursula Fugger, wife of the richest banker in Europe and a 
recent convert to the Church, wrote Francis Borgia, Secretary-General of 
the Jesuits, asking his counsel “about the usurious contracts in which our 
family is not a little entangled” Borgia replied that some of the contracts 
probably could be deservedly excused, and that Canisius would explain in 
detail Two years later, on June 7, 1567, Borgia wrote Canisius that Pope 
Pius V had been consulted by the Jesuits on the triple contract bringing a 
5 per cent return, and that the Pope, speaking as a private theologian, had 
declared this licit, The Pope's approval was not to be publicized, lest it en- 
courage avarice. This is the first official mention of the triple contract as а 
way of solving the difficulties caused by the 5 per cent contract, currently 
referred to as “the German contract.” 

In 1568, after reports of new scruples and difficulties, Borgia again de- 
dared that the Jesuits might recommend the triple contract, but only after 
aempting to persuade their penitents not to take the 5 per cent? In 
October 1568, Octavian Fugger, a Jesuit novice at Rome, wrote that the 
Jesuits again were taking up the 5 per cent contract with the Pope.” In late 
1568 and early 1569 а commission of Roman Jesuits reéxamined the 5 per cent 
question?" Canisius twice wrote to Rome to get their decision, but ap- 
parently received no answer In May 1569, Borgia wrote to Hoffacus, the 
new Jesuit provincial in Augsburg, that the long delay in any conclusion 
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by this commission reflected the great uncertainty at Rome on the matter.” 


In October 1569, John Fugger set out for Rome to propose his doubts upon 
his business.” On March 18, 1570, Borgia wrote to Hoffaeus that the com- 
mission approved the 5 per cent contract with the merchants.” But a little 
later, in April, Canisius complained to Hoffaeus, "What about the con- 
tracts and commerce of the Fuggers? I wonder that nothing is proposed, 
nothing is decided at Rome, and this seems to me to happen by a singular 
fraud of Satan." In the same month Borgia wrote that a new investigation 
was intended. On June 17, 1570, he advised Hoffacus that the Pope allowed 
the 5 per cent if it were made by widows and wards who had no other means 
of support. The logic behind this permission is not given. 

In June 1571, Hoffacus forwarded to Borgia the arguments of the Fuggers 
lawyer for the licitness of the 5 per cent and hoped for a good answer. 
Borgia replied that the Pope had assigned the matter to the Jesuit Toletus, 
who knew the German Jesuits’ feelings. In July 1571, Menginus, another 
Jesuit in Germany, wrote the Jesuit procurator, pleading for advice on the 
5 per cent contract and declaring that "other religious concede it, turning the 
whole populace from us." * Canisius, writing the vicar-general of the Society 
in 1572, hoped for some certain decision and declared that other confessors 
absolve all who use the contract? In November 1572, the University of 
Ingolstadt was reported to hold the contract usurious." 

Оп June 22, 1573, the second Roman commission, of which Toletus was 
the most active member, and which for three years had been said to be 
studying the matter, gave its report; and on receiving it, a congregation of 
Roman Jesuits adopted an important series of resolutions. A simple loan at 
5 per cent was illicit, A number of alternative contracts and titles to in- 
terest were licit. Among these was the triple contract? This approval 
is the first decisive evidence of crystallization of official Jesuit thought in. 
favor ofthe contract. 

"The decision did not decide matters in Germany. In September, Theodoric 
Canisius, Rector of Dillingen, wrote Edward Mercurian, the new General, 
saying that the Roman decisions presented great danger in practice. In Jan- 
vary 1574, he complained that Hoffacus was forcing the Jesuit confessors to 
excuse all their penitents from the restitution of usury. In May, Hoffaeus 
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reported that his theologians still hesitated about “what was resolved at 
Rome with such great labor and so many witnesses about the 5 per cent.” ® 
In 1575, Egolphus, Bishop of Augsburg, encouraged by the rigorist Jesuits, 
decreed that no one taking the 5 per cent should receive absolution. This 
edict was an egregious error. He was deluged by protests that the contract 
was everywhere in use, and that his decree could not be enforced, Faced 
with revolt, he was compelled to say that he had not meant to condemn 
the common contracts, and the anti-usury forces suffered a severe loss of 
prestige? 
1n January 1576 Maynard, the new Bishop of Augsburg, imprisoned two 
s, former pupils of the Jesuits, who would not absolve those taking 
the s per cent. Theodoric Canisius, who reported this incident to Mercurian, 
declared that the Bishop is “too ignorant to know that the contract is openly 
usurious." The Bishop gave as his reason only that if it is forbidden a great 
disturbance would follow in the State. Theodoric noted that the 5 per cent 
contract was not s0 old that Catholics could not remember more virtuous 
times, As for the triple contract, Theodoric said, "It is so subtle, that by our 
Germans, even the more prudent ones, it is ridiculed; and they say in this 
way we wish to open a door to all usuries, not 5 per cent but much more." 
In February 1576, Rosephius, S.J, reported to Mercurian that the Bishop 
now sai 
If the Pope sent me his Mora proprio and ordered this contract to be abolished, 
1 would not in the least do it, but first I would send my information to Rome, 
which I know His Holiness would sufficiently approve. 














"The Bishop also mentioned that the Germans 

do not wish to hear about an implicit contract of partnership and similar things 
for they are easly suspicious, so that they always fear for themselves where there 
are so many clauses, et. 

After these complaints from his subordinates in Augsburg, Mercurian con- 
sulted the Pope, who ordered the Jesuits not to absolve the 5 per cent takers, 
but left the Bishop unchecked, except for a warning not to discriminate 
against the Jesuits because of their views 
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In May, Theobald Stoz, SJ. reported to Mercurian a conversation with 
“a powerful noble” in Germany, who said that 5 per cent was no sin and 
advised the Jesuits not to mix in politics, When Stoz suggested the triple 
contract to him, he replied: "It is not necessary to use tricks by which we 
seem to wish to deceive God." * Hoffaeus in April again reported that 
everybody else was absolving the takers of the 5 per cent, and that the 
Jesuits by their stubbornness were in danger of losing all their penitents. 

In 1580 the theological faculty of Ingolstadt advised Duke William of Ba- 
varia that the 5 per cent contract was illicit, but later in the same year it said 
that the German contract could probably be resolved into the triple contract, 
which was probably licit. In October, however, Hoffacus reported to Rome 
that Peter Canisius and Caspar Heywood, S.J, were attempting to persuade 
Duke William to issue an edict against the 5 per cent; he asked for 
their removal? Hoffacus then enjoined silence on the subject on Heywood, 
who appealed to Rome? The Duke also wrote to Rome asking for a 
decision, The Pope transmitted his and Heywood's questions to the Gen- 
eral Congregation of the Jesuits then meeting in Rome" and in April 
1581, this Congregation gave its reply. Its decisions are a milestone in the 
history of usury theory, for, though in most cases identical with those of the 
1573 Congregation, they obtained an acceptance which the earlier decisions 
had not obtained. We shall refer to it often for its opinion on other con- 
tracts. On the points under discussion now, it substantially affirmed the 
teaching of the 1573 Congregation: a simple 5 per cent loan was usury, 
but the triple contract was permissible. 

On the basis of this decision, the Pope advised Duke William that the 
straight 5 per cent contract, indiscriminately used, was illicit, but he strongly 
hinted that other contracts would be found to justify the taking of 5 per 
cent in practice.” The Duke eventually, on the advice of the Jesuit, Gregory 
of Valentia, allowed the triple contract in his domain ^ 
‘The subsequent history of the dispute over the 5 per cent belongs to the 
istory of the census contract and will be discussed later, As far as the triple 
contract is concerned, the affirmation of the 1581 Congregation was decisive, 
From then on a majority of тогайы» were on its side, After almost thirty 
years of experiment and uncertainty in a principal banking city of Europe, 
the Jesuits had become wholly committed to the defense of the contract, 
and henceforth, were its advocates. 
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“The history of the controversy well indicates the difficulty in accepting the 
triple contract experienced by men committed to the medieval scholastics 
traditional theory on money and ownership, and the powerful forees of prac- 
tical life urging the acceptance of the contract as а means of avoiding a 
condemnation of all business activity. Still, the known integrity and religious 
zeal of such defenders of the contract as St. Francis Borgia and St, Pius V 
аге suficient evidence that the final acceptance was based on the mature 
conviction that the contract was not unjust, and that theory had best accom- 
‘modate itself to moral and economic realitics* 





5. The Spanish Theologians 


"The history of the triple contract is now enlivened by the personal clash 
of two great theologians, each of them an expert on usury theory. In the 
late sixteenth century, the age of Spanish power, it is scarcely coincidental 
that both were Spanish, One was Dominic Soto (1495-1960), a Dominican 
professor at Salamanca, Spain's leading university. The other was Martin 
‘Azplicueta, called Navarrus (1493-1586), а canonist and sometime profes- 
sor at Toulouse, Cahors, Salamanca, and the Portuguese University of Coim- 
bra. Each was the friend and consultant of the rulers of Catholic Europe. 
‘Soto was consultor and imperial representative at the Council of Trent, con- 
fessor and counselor of the Emperor Charles V.® Navarrus was counselor to 
the King of Portugal, then to Philip Ш of Spain. He concluded his career 
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in Rome as the advisor of three succeeding Popes, Pius V, Gregory ХШ. 
and Sixtus V.P Soto's great treatise, De justitia et jure, appeared in 1553. It 
is the work of a man with a peculiarly personal independence of mind, bold- 
ness of judgment, and acuteness of perception. It combines a fondness for 
rigorous logic, leading to conservatism, with a real freshness of view. Navar- 
rus, on the other hand, is comprehensive, moderate, and liberal. His writings 
‘on usury, most of which appeared in Spanish first and then in Latin, began 
in 1544; his early works were revised and new treatises appeared almost 
up to the end of his long life. His special opponent is Soto, for whom he 
seems to have had a personal dislike. His characterization of the latter's 
work on usury is telling: it is, he says with courteous irony, “more erudite 
than suited for use and practice.” Apparently suspected by Soto of being too 
lenient on many points, he tells with wry candor how his own efforts at re- 
form in the financial practices of the University of Salamanca were laughed 
to scorn by the academic council. No less than Soto, he suggests, is he against 
exploitation of the poor, but he approaches the matter more benignly and 
less doctrinairely than his rival 

‘Treating of the triple contract, Soto asserts categorically the old scholastic 
principle, "he is truly the owner to whom the good perishes if it is lost 
Consequently, although an insurance contract and a partnership are licit 
separately, together they constitute a loan; for then money is temporarily 
transferred together with responsibility for its risk, and this necessarily 
constitutes a temporary transfer of ownership or, in, other words, a loan. 
Hence, the triple contract is usurious. Soto does not explain why ownership 
is not transferred to an insurer in other insurance contracts, if the doctrine, 
' good perishes to its owner,” is axiomatic. 

In his discussion of partnership proper, Soto gives himself a much more 
solid basis for opposing the triple contract by teaching that in the simple 
partnership the capitals’ return is to be calculated not in proportion to his 
investment, but in proportion to the risk of his money. This is, of course, 
what the medieval scholastics should have taught, too, if they had been 
consistent in maintaining that money bore no fruit. Yet no authority had 
ever applied this axiom on money explicitly to the societas. Soto, in being 
logical, is far more rigorous than any predecessor. His opinion that the in- 
Yestor's reward can be due only to risk automatically disqualifies the triple 
contract, which presumes that the licit return оп the full investment is 
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greater than the price of the risk. Yet in treating the triple contract itself, Soto 
does not urge this opinion as an objection. Possibly he assumes that it 
is unnecessary to repeat it. But it is clear that he places his chief reliance, not 
on his new theory on partnership returns, but on the standard medieval 
teaching that a partnership plus transfer of risk equals a loan. Here he is an 
‘uncompromising upholder of an anachronistic position. 

‘Navarrus had already advised the King of Portugal that the triple contract 
was licit when Soto produced his work attacking it, and in his written 
work he is much concerned to refute his rival's objections. Soto's doctrine 
that only the risk, and not the quantity of the money invested, is compensated 
in a partnership is stigmatized as a "new invention,” contrary to Roman law 
and to "the judgment of the learned."* As for Soto's other contention that 
the incidence of risk indicates the owner, this is not true in a contract of 
commodatio or depositum, where the keepers of the good are liable for 
damage to it and yet are not the owners. Again, if a third person insured the 
money invested in the partnership, the working partner would not be freed 
from his obligation to return the money to the investor, so that it is clear that 
here insurance does not transfer ownership; why should it, when the part- 
ner is himself the insurer? The way is not open to usury, for no loan takes 
place, Even if the ownership of the money invested does pass to the working. 
partner, as its use is still restricted, the investor may profit on it In other 
words, Navarrus suggests, as long as a kind of control is retained, the in- 
vestor has some claim to profit. 

Navarrus continues his defense with some observations based on practice. 
їп actual use, the contract usually brings 4 per cent to the investor. А part- 
пег would normally gain 12 per cent. To pay 4 per cent for the insurance 
of the capital, 4 per cent for the certain gain, and be left with 4 per cent 
seems equitable." Further, Navarrus adds, the “immemorial custom" and 
the common practice of Europe stand for the lictness of the contract. Wards, 
widows, and the Church are all supported by such investments. It is un- 
thinkable that this common custom should have arisen and continued for 
so long if it is truly damnable usury. Finally, he declares, he argues for the 
contract not to encourage avarice, but because the force of truth impels 
him to recognize it, “and because we greatly desire to entice men avid 
to make great profits in illicit ways to seek these small profits in a licit 
way m 
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6. The Bull Desestabilis avaritia 


Before 1586, there had been no positive papal intervention on the 
contract. One might have supposed that Naviganti, which condemned а 
Joan even where the lender ran the risk, would have proved an insuperable 
obstacle to it; but since Naviganti spoke only of a loan, not a societas, it was 
generally ignored on this question and had little effect. On the other hand, 
Per vestras, which spoke of committing a dowry to а husband "with se- 
curity," might have been construed to favor the triple contract. Some of the. 
defenders of the contract did, in fact, cite it But the majority, even of the 
defenders, had not felt the decretal clear enough to be decisive. 

Та 1586, then, papal authority appeared to enter the dispute for the first 
time with the issuance by Sixtus V of a bull beginning with the ominous 
words, “Detestable avarice.” "Many seeking gain too avidly,” the Pope 
says, "have fallen miserably into snares and deccits” so that "by various 
tricks” they have led themselves "into the whirlpool of usury.” These men 
have used "the specious and honest name of societas, as a pretext for their 
usurious contracts,” by giving money or animals to a merchant, business- 
тап, or agricultural worker, in the name of a partnership, but actually with 
the provision that their capital be always safe and that the so-called partner 
run all the risk of loss. To stem “this contagious disease” before it spreads 
further, the Pope, "by the plenitude of Apostolic power" given him, 

















damns and proscribes all and any contracts, agreements and pacts afterwards to be 
made, by which it is guaranteed to persons giving money, animals, or any other 
things in the name of a socictas that, even if in some fortuitous case, disaster 
loss, or lack happens to occur, the principal or capital will be always safe and re: 
stored entire by the partner receiving it . . . . We decree that contracts, agree- 
‘ments, and pacts of this kind are after this to be thought illicit and usurious 








Further, if any one use these contracts, or if persons 


on the pretext of similar contracts, agreements, and pacts begun in the name of a 
partnership, which have lasted up till now, dare to proceed in the future to the 
exaction of the said principal or capital or its price and value, after it in whole or 
in part has perished or been lost by a fortuitous event, or to the exaction of a 
fixed annual or monthly sum or quantity promised, they incur, together and 
singly, eo ipro the penalties decreed and promulgated by the sacred canons and. 
general councils, against manifest usurers and moneylenders#2 





This solemn condemnation, enforced by such severe penalties, and ap- 
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parently directed at the increasing popularity of the triple contract, might 
seem to the superficial observer a decisive blow. At first, it was reported 
that it had decided the controversy between Navarrus and Soto." In fact, 
however, it remained without effect upon the great debate. Two theories to 
explain it were generally put forward. One was that the bull was purely 
positive legislation, not a declaration of the divine or natural law; in par- 
ticular, it was noted that the bull seemed to be only prospective in its con- 
demnations. Purely positive legislation lapses, according to the usual prin- 
ciples of canon law, if not renewed by the legislator, when it is not received 
by the subjects of the law; and when unreceived by a State, it has no binding 
force. If the bull was considered positive law, this usual rule applied auto- 
matically, Since the bull was received nowhere, it had, insofar as it was 
positive law, no force whatsoever. 

‘The second theory, advocated by those who thought the bull insisted 
too much on its basis in divine law to be taken as purely positive, was that it 
merely prohibited contracts of partnership which were "naturally usurious," 
where no compensation was paid for the insurance of the capital. Since only 
such “naturally usurious” contracts were condemned, and since the triple 
contract was not “naturally usurious,” it was argued that the bull left the 
later untouched 

Sixtus У himself was reported to have declared in a private response to 
а question on the bull that he “only condemned what the doctors con- 
demned," and this was widely interpreted to mean that he did not con- 
demn the triple contract. А close advisor of the Pope, Cardinal Toletus, con- 
tinued to publish a work in which the triple contract was defended. In 1602 
the Sacred Rota declared that insurance contracts made separately from the 
partnership contract. were not affected by the bull In the eighteenth cen- 
tury, Pope Benedict XIV declared that the use of the triple contract was 
only "less congruous" to the intention of the bull? Thus, neither by the 
common opinion of the theologians, nor by authority itself was the inter- 
pretation supported that the bull definitely outlawed the triple contract. 











7. Three Famous Jesuits and Full Approval of Commercial Credit 


The most representative authorities on economic morals and the triple 
contract in the late sixteenth and early seventeenth centuries are the Jesuits 
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—a fact reflecting the intellectual preeminence the new order had attained, 
On the Iberian peninsula the dominant figure was Louis Molina (1536- 
1600). In theological circles he is chiefly known as the author of Molinism, a 
subtle metaphysics of the relation of grace and free will. But though a man 
with rare skill in abstract theory, Molina had a remarkable knowledge of 
contemporary economic life. Consulted by judges, lawmakers and merchants 
їп his own lifetime, Molina in his treatment of usury produced a work that 
‘was to be relied on by men of law and business throughout Catholic Europe; 
‘The treatise, De justitia et jure, appeared in 1553-1597, and reflects the mat- 
ter of his courses at Coimbra and Evora of an earlier period, 

The tradition of intelligent comprehension of business problems is con- 
tinued by Leonard Lessius (1554-1623), a Belgian Jesuit of the next genera- 
tion. Lessius taught theology at Louvain and became familiar with the 
‘economic life of Antwerp, perhaps the leading financial city of his age” He 
is the theologian whose views on usury most decidedly mark the arrival of. 
а new era. More than any predecessor he would probably have felt com- 
pletely at ease in the modern financial world. Careful, perceptive, boldly 
logical, modest, and sure of himself, Lessius is a master of scholastic eco- 
nomic analysis. 

‘The third of these Jesuits, who are the authorities at the height of the 
development of the usury theory, is John de Lugo (1593-1660). A Spaniard 
who spent twenty-two years teaching theology in Rome, he was made a 
cardinal in 1643 and for almost seventeen years thereafter was an influential 
member of various Roman commissions. St. Alphonsus has described him 
as the greatest moral theologian after St. Thomas." As an economic moralist 
he is subtle, comprehensive, and exhaustive in analysis; more theoretical 
than Lessius, he engages in subtleties which may be exasperating to a 
modern reader, But reading him, one cannot but be impressed by his brilliant 
grasp of theory. 

"To turn from eulogy to the texts, what did these acute moralists have to 
say on the triple contract device? 

Molina accepts the standard arguments and notes the prevalence of the 
contract in Portugal. Widows find it advantageous; merchants like it be- 
cause they are freed from the trouble of satisfying a suspicious regular part- 
mer that he is getting his full profit. There is no danger that the contract 
will cause scandal, for it is used by everyone! At the same time, he is not 
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sure enough of his arguments to rest his case on the partnership contract 
alone; and he adds that, even supposing a true loan is effected, the investor 
can take a profit under the title of lucrum cessans"? If а man has the op- 
portunity to invest in a partnership as a full partner and receive 10 per 
cent, when he foregoes this opportunity in order to lend, he clearly has the 
right to compensation of, say, 5 per cent. This argument is thoroughly 
modern in placing more reliance on a direct interes title than on the device 
of the triple contract, At the same time, it sacrifices the advantage the triple 
contract offered of removing the entire transaction from the strict rules gov- 
erning loans; and to use it together with the standard defense of the triple 
contract leads to the weakness produced by every attempt to defend a posi 
tion on two mutually exclusive bases. This attempt in connection with the 
triple contract is not common. Molina’s advocacy of lucrum сешп, as a 
justification for the transaction may be considered cither as a tacit repudia- 
tion of the defense of the contract in itself, and a regression in liberality, or 
as a brilliant suggestion of the proper way of legitimizing all business loans 
‘without the cumbersome and curious procedure of the triple contract, and 
thus a step forward in the practical tolerance of business finance. In any case, 
his suggestion was not generally adopted until two hundred and fifty years 
after his day. 
ike Molina, Lessius found the triple contract a popular and necessary 
device. The common theological teaching is in its favor." Some trouble- 
makers in Belgium, however, oppose it to the great spiritual harm and con- 
fusion of the people and to the temporal loss of the community, Yet the 
contract is for the good of souls, because it leads men from usury, and is for 
the temporal good, because it henefits wards and widows and simultaneously 
furnishes capital to the merchants at a low cost. If the merchants could not 
get money in this way, they would be driven to raise it through selling bills 
of exchange at a cost of 12 to 18 per cent“ 

The contract is not only expedient; itis licit in itself. The capitalist partner 
originally is due a reward both for his risk and for the commodity of his 
capital The insurance offered on the risk by the merchant is not worth a 
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great deal — say 4 to 6 per cent. The merchant customarily makes 10 to 12 
per cent, After he pays the insurance charge, the capitalist makes a fair profit, 
if he takes the current rate of 6% per cent Lessius will not, however, 
condemn a capitalist who wants 10 or 12 per cent from an exchange dealer 
or a trader in the Indies, who customarily makes huge profits. Thus there 
isa steady growth in the amount of profit on riskless capital considered licit 
by the theologians, 

Lessius repeats the old qualification that the merchant must enter the 
insurance contract freely; but he renders it practically meaningless by saying 
that the investor may properly refuse to invest unless the merchant enter 
both insurance and partnership contracts at once" The merchant is simply 
“free” to decline the whole transaction; but the earlier sense of “freedom,” 
by which it seemed to be implied that the investor could not impose the 
insurance contract as a condition of investing, is gone, Probably the practice 
had long been conformable to Lessius! theory; but he is the first theologian 
to recognize the practice explicitly. Thus, by this stated recognition of the 
investor's right to insist on the insurance, by his acceptance of а high rate 
of return to the capitalist, by his firm insistence on the contract's spiritual 
and temporal benefits, rather than by any specific advance in theory, Lessius 
is the most liberal writer to this date upon the contract. It is a way of reaching 
a sound commercial result with which he sympathizes. 

Lugo, like Lessius, says the common opinion is for the contract, and uses 
all Lessius arguments in its favor! He adds one theoretic refinement in 
answer to the objection that ownership is transferred and a loan made, 
because the investor is secure against any injuries to his investment. This 
result, the objector contends, proves that the investor has surrendered his 
title to the money, because there can be no right where no injury can be 
suffered. Lugo replies that although no physical loss results, there can be 
injury against one’s right, when one’s property is used and when one is 
unwilling that it be used. For example, if another occupies а vacant house 
of yours, for which you had no use, he nevertheless commits a trespass and 
injures your right. Similarly, in the guaranteed partnership, the investor 
retains a right, which can be injured, although no physical loss follows: he 
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retains the right to the licit gain of the partnership, and corresponding to 
this right is the merchant partner's obligation to use his money in the busi- 
ness agreed on, and to carry out the business in the name of the partnershi 
It is true that whether the merchant carries out the agreement or not, he 
will be bound to pay the investor, so that the investor will suffer no direct 
harm by the neglect of his right. But this does not destroy the fact that he 
has a right and consequently remains owner, and not lender, of the prop- 
«пу» 

‘The leading scholastic moralists of the golden age of usury analysis thus 
support the triple contract. Lugo’s refinements are the nice speculations of 
а theorist; Molina is shrewder and on stronger ground; Lessius shows ће 
contracts easy application to business practice. АШ three are witnesses to the 
need for this intricate analysis as a way of justifying commerial credit, 






В. Eighteenth-Century Controversy 


In the eighteenth century a rigorist reaction against the liberalness of 
seventeenth-century moral theology gained force in all ethical fields, and 
as part of the general tendency a movement developed among one group of 
moralists against the concessions made in the doctrine upon usury. The two 
most famous defenders of what they asserted to be the threatened dogma 
‘on usury were Daniel Concina and Peter Ballerini. With unrestrained zeal 
they condemned almost every modern contract which the moralists of the 
past two hundred years had admitted as an alternative to lending at usury. 
"The viewpoints of both men are substantially the same,” and we obtain 
the essence of the arguments of both in outlining the exposition of Ballerini. 

Peter Ballerini was a secular priest of Verona, rector of the Veronese Acad- 
ету, a distinguished scholar, and an editor of the works of St. Leo the 
Great?! In 1740 he brought out a new edition of the Summa theologiae 
of St. Antoninus, and upon the subject of usury he was himself like a St. 
‘Antoninus redivivus. St. Antoninus was the most consistent and so the most 
rigorous of medieval тогайы on usury; by his standards most of the popu- 
lation of capitalistic Florence were committing mortal sin. Ballerini is St. 
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Antoninus come to life three hundred years later, when not only Florence 
but all Europe is thoroughly capitalistic, and in the same spirit as St. An- 
toninus, logically, consistently, and perhaps even more severely, he judges 
and condemns current practice in the light of an explication of the impli 
assumptions of the formal usury theory. The very eccentricity of Ballerini's 
position, as it appeared in relation to both business and confessional practice, 
shows strikingly how far the scholastic theory had gone from the period of 
St. Antoninus and the medieval assumptions. We could not ask for a better 
way of measuring the developments in theology upon the usury question 
than to compare Ballerini’s assertion of anachronistic theses with the common. 
theological teaching of his day. 

Like Soto, Ballerini takes the fundamental position that only the risk of 
the capitalist constitutes his title to profit in the simple partnership, but un- 
like Soto, he applies this theory explicitly to the case of the triple contract. 
On the basis of it he argues that when the risk is removed in the insured 
partnership, the investor loses all title to compensation. In his view, the 
triple contract is obviously unjust; for the capitalist first claims a profit of 
7 per cent in the simple partnership by reason of his risk; and then makes 
the merchant assume the same risk for only 3 per cent, It is a clear case, 
Ballerini says, of forcing the merchant to buy high and sell low simul- 
taneously under the pressure of need.” 

‘Apart from this argument essentially based on the doctrine of money's 
sterility, Ballerini, like Cajetan, questions the justice of the price paid for 
the guarantee, hypothetically supposing a guarantee to be separately paid 
for, But he is more forceful than Cajetan by being specific. The profit paid 
the guaranteed capitalist is usually 4 per cent. A normal business makes a 
profit of about 10 per cent, of which at least 4 per cent is due the merchant, 
If the merchant then gives a fixed 4 per cent to the capitalist he must be 
considered to be taking the remaining 2 per cent as payment for the double 
obligation of guaranteeing the investor's capital and an interest of 4 per 
cent It should also be noted that he is insuring the capital against all risks, 
‘while in maritime insurance, where the insurance is against only one specific 
risk, 2 to 5 per cent is usually charged Would any sane person, who was 
truly free, contract in this fashion? Ballerini asks. Would any independent 
insurer undertake the risk of capital against all perils and pay a fixed income, 
for a charge of 2 per cent? Is it not clear that the transaction is really a loan, 
and that the investor exacts profit only by virtue of the loan? 
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Besides this principal and telling argument, Ballerini maintains the old 
position that а partnership demands a sharing of loss and gain by its nature. 
If the working partner was assured a fixed return, whether the venture 
succeeded or not, the contract would be changed from a partnership to а 
hiring of labor by the capitalist. When the capitalist gets fixed or riskless 
return, the contract becomes a loan. Finally, Ballerini even denies that the 
capitalist may insure his capital and profit with individuals distinct from his 
so-called partner. He does not deny the licitness of insurance in itself, but 
he does deny the licitness of any riskless profit*t 

"The great objection that Ballerini fears is that if the triple contract is 
condemned, business itself will be condemned **—an objection that strik- 
ingly illustrates the pervasive use of the contract to justify eighteenth-century 
commerce, To answer this anticipated difficulty Ballerini can only suggest 
that merchants obtain cash by selling exchange, by selling their goods for 
cash and repurchasing them at once on credit, by borrowing from those who 
have true titles to [истит cessans, and by selling a census. These methods, 
he declares, will assure business and government of sufficient capital without 
the use of the usurious triple contract" 

Ballerini has made a powerful attack on the contract; it is not without 
significance that it was only two hundred and fifty years after the first 
exposition of the transaction that such a complete, sustained, and consistent 
criticism of it was launched. Of his objections the mast serious is that the 
insurance price theoretically paid by the investor is unjustly small, an objec- 
tion telling more against the practice than the form of the contract. His 
more basic objection that a low and a high price are simultaneously set on 
the risk assumes that the investor should get no reward for the use of his 
money considered by itself; this assumption had never been fully accepted 
in relation to partnership by most scholastics of any period. His other basic 
objections, that riskless investments are usury and that a partnership 
naturally demands a sharing of loss and gain, are also asserted with a certain 
arbitrariness, although these objections had been the basis of the medieval 
stand against the guaranteed partnership. They had been abandoned by 
modern authors when they had been found indefensible by the natural law. 

‘The Jesuits at the University of Ingolstadt, a focus of liberal thought on 
usury since the time of Eck, had been particularly attacked by Concina; and 
to defend their own reputation, the current practice in Germany, and in 
general, the more lenient theses on usury against the two Italian rigorists, 
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Concina and Ballerini, Francis Zech, a leading Jesuit canonist at Ingolstadt, 
produced a work pointedly entitled Moderate Rigor of the Pontifical Doc- 
trine on Usury. 

On the triple contract, Zech argues that the joint sharing of risk is natural, 
but not essential to a partnership, and that for a just compensation risk can 
be removed from an investment without destroying the partnership contract 
or hurting justice. He replies to Ballerini's capital objection on the smallness 
of the insurance price that the justice of a price is established by the common. 
estimation; as a theologian he only considers the nature of the contract, and 
the nature of the contract is unimpeachable” He finds it unnecessary even. 
to notice Ballerin’s argument that reward is due the investor only for his 
risk. In general, his presentation of the case for the contract adds nothing 
new. But it is an eloquent demonstration of how the defenders of the con- 
tract were unaffected by the new and vigorous assaults of Ballerini and 
Concina, 

"The final word of the eighteenth century and the final word on the con- 
troversy is given by Alphonsus Liguori (1696-1787). A lawyer before he 
became a priest, bishop, and founder of the Redemptorist order, St. Al- 
phonsus is the great master of moral theology. According to an unusual 
decree of the Church, it is safe for confessors to follow his opinions without 
weighing the reasons on which they are based. Free from any taint of 
laxism, and equally averse to the harsh rigorism of some cighteenth«century 
reactionaries, St. Alphonsus in a balanced and moderate way presents the 
common conclusions of the sixteenth and seventeenth centuries’ investiga- 
tions in moral science. We may rely on him to present fairly the common. 
contemporary teaching on usury; his work sums up the developments that 
the main tradition of scholasticism had taken on the usury theory from 14503 
and in concise form, reflecting the settled conclusions on the matter, St. Al- 
phonsus contains the essence of the developed theory. 

Despite the objections of Soto, Concina, and Ballerini, St. Alphonsus says, 
“the more common opinion is for the triple contract.” He himself states 
concisely the familiar arguments in its favor and declares for it. He adds 
that there has existed "an immemorable custom of contracting in such a way 
in Spain, France, Italy and in almost the whole Church.” 1% Thus approved 
by practice and by the greatest moral theologians, the triple contract now 
stands established. 
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Conclusion 

Our survey of the principal later scholastic authorities on usury shows 
clearly that the triple contract was accepted by the majority of leading the- 
ologians, Begining in 1485 with its proposal by Angelus de Clavasio, its 
licitness had clearly become the common teaching by 1581, when the second 
Jesuit Congregation approved it. It was never free from sharp individual 
attacks, but in practice all businessmen must have used it, and few con- 
fessors can have troubled them. Since its effects were distinguished from 
those of a loan only by the designation for a business purpose of the funds 
it conveyed, there were no practical differences between it and a loan for 
business, In 1833 when Cardinal Luzerne defended the prétde«commerce 
‘or business loan, he said with simple accuracy that what he defended was 
only the triple contract under another name." The moralists’ acceptance 
of the contract meant the practical exclusion of the old usury theory from 
business finance. 

‘As the triple contract smacks so much of sophistry, what it achieves should 
be precisely noted: as Molina implied, it is merely a roundabout way of 
legitimating lucrum cessans. It is a legal fiction reaching a sound practical 
result. One may object to the clumsy analytical device; one might even 
object, on substantive grounds, to lucrum cessans as an interest tile, But 
once lucrum cessans is seen as sound in principle, there can be no substantive 
objection to using the triple contract formula as a cumbersome means of 
defining the class of business contracts where lucrum cessans is always 
present. 

"The implications for the scholastic theory of usury proper were as pro- 
found as the practical consequences were widespread. Acceptance of the 
contract meant the definitive rejection of the theses that any temporary, 
riskless transfer of property was usury; that the incidence of risk was the 
criterion of ownership; that money was sterile and could not bring a reward 
to itself. The first thesis had been tacitly assumed by a number of medieval 
authorities, although no rational defense of it had ever been attempted. The 
second thesis had already been rejected by the scholastic acceptance of in- 
surance, and the third had always been rejected by the scholastic theory of. 
societas. The triple contract established definitively that a riskless transfer 
need not be usury; it destroyed the use of risk as the index of ownership by 
the usury theorists; and it made dominant for usury theory the concept of 
capital which partnership analysis had always implied. 

‘Wiliam Car, Carnal de la Luzerne, 1833), pre 
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CHAPTER X1 


THE PERSONAL, GUARANTEED, AND MUTUALLY 
REDEEMABLE CENSUS 


At the same time that the acceptance of the triple contract was so greatly 
‘expanding the possibilities of business finance, modifications in the condi 
tions of the censur contract opened up a wide range of licit opportunities 
for more general credit extension. At the beginning of the period we examine 
there was a strong attempt made by two prominent authors to develop the 
‘medieval theory. which held that the census was simply. the purchase of a 
right to money, and to analyze a vast number of credit transactions, in the 
light of this theory, as purchases of a right to money. This extension had 
been suggested, at least, by the works of Henry of Eutin; it is difficult to 
believe that there was not already a strong bias in its favor in Germany. 
From Biel to Zech we find German theologians defending it, The extended 
theory really removed all matter from the usury prohibition, 

Against this theory a conservative tendency consequently developed, en- 
couraged not by the rigorsts, but by usually liberal Jesuit theologians. These. 
authors insisted that the census should be analyzed as the purchase of some 
property other than a right and were obviously apprehensive that any other 
analysis would destroy the usury prohibition altogether. "This conservative 
tendency led, not logically but practically, to a defense of the personal census 
by interes titles, as if it were а loan, rather than a consideration of it as a 
sale: logically, even the conservatives might have accepted a personal census 
as a true purchase of labor; practically, they thought that a personal census 
in common usage was treated only as a purchase of a right, The interest 
titles, however, were allowed more liberally on the census purchase than 
they were on a true loan. This is a continuation of a tendency to consider 
the census as а loan and yet be more liberal about it than about a loan —a 
tendency as old as Innocent IV and Monaldus. In pure census theory there 
is, then, no real advance over the Middle Ages; conservative and liberal 
nearly balances each other, and considerable confusion still exists as to 
what exactly is sold in a census, 
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Far more important are two qualifications allowed on the census, which 
do not involve its formal character. One of these qualifications is the ad- 
mission of contracts of guaranty. By the addition of a guaranty to a census, 
payment is assured even though the census base perishes; in effec, it trans- 
forms even the most rigid real census into a personal obligation to pay. 
Formal guaranteeing of the census had not been mentioned by any prom- 
inent scholastic in the Middle Ages, although much the same effect had 
been obtained when а census payment was based upon all the seller's goods. 
"The other qualification allowed is mutual redeemability. The similarity of 
a buyer redeeming to a lender reclaiming his principal after he has received 
his profit in installments is too obvious to need comment, Redeemability 
by a buyer had been allowed only by a minority of medieval authorities 
Yet strikingly enough, the Jesuits who attacked the right-sale theory of 
the census, were completely in favor of the two additions of guaranty and 
mutual redeemability; unopposed by any but the most intransigent medie- 
valists, both these conditions were generally accepted as licit. By their ad- 
mission the controversy over the census concept itself was substantially 
diminished in importance, for any guaranteed, mutually redeemable census 
was in practice so close to а loan that most investors would have been entirely 
content with it. 

"Thus, in the early bold development of the old census theory, in the con- 
tinued lack of valid objection to at least a true personal census based on a 
purchase of labor, in the acceptance of mutual redeemability and guaranty, 
we shall sce a large area of credit transactions removed from the rule of 
the usury prohibition. 


1. Radical Development of the Census Concept: Germany, Spain, Italy 
‘As might be expected, the Tübingen school is the center of early liberaliza- 
tion of census theory. Gabriel Biel himself adds nothing to the prevailing. 
analysis of the census as а right to money from a fruitful base; but he accepts 
and defends so many varieties of the basic contract that he must be counted 
а powerful supporter for the position that most credit transactions can be 
analyzed as lawful census. 

А census on either immobile or mobile goods is licit, Biel says, and a 
census may be constituted on a census? More important, a personal census 
is also lawful, provided the seller is able to work and will not lack the 
necessities of life. A personal census may be either on specified or unspecified 
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persons; consequently, a census can be founded on the citizens of а city? 


"Temporary, life, and perpetual annuities are all equally justified. But on the 
temporary census the annual payment times the number of years it is to run 
should equal the price of the census, unless there is danger that the census 
base would perish, On the perpetual annuity “the price is equal to the 
merchandise, when the seller according to the common course can obtain 
as much utility from the price as the buyer from the merchandise.” Often. 
the seller of a census will be willing to pay a high annuity in order to get 
ready cash to invest in something he considers more profitable, Of course, 
both sides hope to gain, and both may gain in fact: 


For a buyer desiring merchandise, unless he hoped for more advantage from 
the merchandise than from the money he gave, would not buy; nor would a seller 
sell, unless he hoped for profit from the price. 


But this is no sin: "The Lord said, ‘Lend, hoping nothing thereby’; He did 
not say, Sell, ete.” The buyer of the annuity, if he makes a profit, receives 
the profit from his own property. In general, Biel adds, the price will vary 
with time and place, the fertility of farms, and the scarcity of money. The 
proportion between the price paid and the annuity received is moral, not 
mathematical. It is proper to consider the value of present cash to the seller 
in estimating what is a fair price to pay bim: From all of these remarks, 
it is abundantly obvious how the value of money was allowed to be esti- 
mated above its face value in the census if not in the Joan, and how profitable 
an extension of credit through the census might be. 

‘Against Henry of Hesse Biel holds that if the census is redeemable at the 
seller's will, the price should be less, because an obligation is imposed on 
the buyer, preventing him from reselling the census to others. He adds, in 
passing, that often the sellers are rich men raising funds by the census, and 
declares that at any rate rarely are the sellers of a census in “extreme 
necessity" 

As to mutual redeemability and redeemability at the buyer's will, Biel is 
the first influential authority since Gerson to defend these clauses, and he 
declares that he sets forth the opinion “only recitatively and probably." Yet 
he adds in defense of his position that redeemability alters neither the 
merchandise nor the price nor does it change the character of the contracts, 
Не admits that în such a contract only a reserved ownership is sold, and 
notes that if the buyer avoids all risk usury is to be presumed. But he 
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asserts that the practice of redecmability by the buyer is frequent, and he 
himself finds nothing wrong with it* 

Like Henry of Hesse and Henry of Eutin Biel does offer some restric- 
tions as to the kind of person who may lawfully buy a census. Someone 
acts unlawfully who buys “to avoid labors, or to be able to live at ease, or 
to give free rein to pleasures and pomps . . . or to gather treasures super- 
uous to his person and state.” But ecclesiastics may live on the returns, as 
may others with duties to the State, Also a worker who provides for his old 
age or sickness may enjoy the annuities, as may one who wants an income 
40 that he may have more time for spiritual labors” These restrictions were 
scarcely rigid or far-reaching. 

Conrad Summenhart developed Biel's position with a radical and startling 
logic, His sweeping use of the census, coupled with an attack on the medieval 
concept of the value of money, results in the emptying of the usury prohibi- 
tion ofall practical significance. 

Summenhart begins his defense of the personal census by showing that 
the constitution of such an obligation upon a person is not itself unnatural, 
‘One may sell oneself into slavery; one may oblige oneself to do some work; 
therefore, one can oblige oneself to provide the fruits of one's work an- 
niually. Or an alternative defense exists in the common thesis that a censur 
is a licit purchase of a right to fruits. It is true, he concedes, that in this way 
money itself is bought, but it is bought only mediately. Moreover, he adds 
with great boldness, although money as the measure of prices is nonvendible, 
it may also be used in other ways — for example, as a commodity trafficked 
in for profit" Summenhart goes on to declare what he thinks to be the 
essential difference between а census and a loan; and here his logic carries 
him to a revolutionary stand. A loan, he says, occurs only when a good of 
the same genus isto be returned. A census is not a loan, but a sale, because 
in it money is exchanged for a good of another genus, that is, a right to 
payment, Then it is objected, why cannot every usurer sa 


























1 do not give this money, obliging you to give me a good of the same ретш, 
to-wit, money: but T give И to you for a good of another genus, to wit, the right 
of demanding such an amount from you in money, even beyond the principal 
given you by me? 


Answering, Summenhart says that intention determines in usury, as in 
simony, and that in this case, then, if a man truly intends to buy the right 
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to money, and not money itself, the transaction must be considered a sale. 
In other words, he admits the objection. Every lender can, instead of lending, 
buy the right to money from his would-be borrower. 

Treating of the purchase of debts, the leader of the Tübingen school is 
even more explicit. The purchase of a debt is like the purchase of a census, 
he declares for it is the purchase of a right to money. The same principles 
rule both, Hence, 


it does not matter whether that action belonged to the seller [of the debt] before 
the sale, or whether he newly constituted it, . . . Similarly it is not necessary to 
distinguish, nor does it matter, whether that action newly constituted be constituted 
on the seller himself or some other person. 





In this astonishing statement, Summenhart is saying very concisely that it 
is not usury if a lender purchases a discounted debt from a borrower, al- 
though the debt is, in fact, created by his very purchase of the debt from. 
that borrower, 

‘As the price of merchandise, unlike money itself, was always regulated 
by supply and demand, Summenhart can urge that this market price pre- 
vail in the usual difference between the price paid for a temporary census 
and the return expected: “The usual value of merchandise to be evaluated 
is determined by taking the adequation of merchandise and price according 
to the aptness of the merchandise for human convenience." Here the right 
to 100 at some future date is clearly not so advantageous to a man as 100 
in hand; raising the amount repayable to 110 makes the estimation equal, 
“The price and the merchandise are equal in fact and in the estimation of 
the buyer.” 1 

Yet the purchase of the newly constituted debt may be characterized as an 
implicit loan, Summenhart is disinclined to admit this, but he says, even ad- 
mitting it, he finds no usury. The buyer hopes no profit from the loan, 
because he values the future 110 as worth 100. With this statement it is clear 
that Summenhart abandons completely the assumption of the old theory 
that money cannot be evaluated other than at its legal price. He does not 
have here the defense that money is considered as a merchandise, but he 
accepts fully a fluctuating evaluation of money gua money. Obviously, if 
his thesis, that the lender may licitly get back what he thought his money 
was worth to him, had been accepted, there would have been few loans 
which could have been considered usurious. 
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Having gone this far, however, Summenhart then offers some illogical 
but prudential qualifications. If the buyer prefers to buy because he thinks 
the 110 is more desirable than the 100 at hand, one may consider a plea of 
luerum cessans, but there is danger of usury, and he counsels restitution, In 
fact, he says, a census in which the buyer will certainly get more than he 
paid is licit only “in rigore scholastico? If there is danger of scandal it 
should not be employed. On the other hand, he hints, if its use is the general 
custom and it is used by respectable men who are not thought to be usurers, 
the contract may be approved."* In short, as in his treatment of the triple 
contract, he hesitates about admitting a credit contract in practice because 
of the dangers of abuse and scandal, but offers no substantial reason against 
its licitness, so that according to his theory, the contract simply awaits estab- 
lishment by custom to make it wholly legitimate. In his hands, the personal 
census, the purchase of a right to money, legitimately evaluated at less than 
present money, becomes an easy and moral means of extending credit at a 
profit. In Germany his theory of the census was realized in fact? 

That Summenhart should have reached his radical position on the census 
can be explained as a result of both his own skepticism toward the usury 
theory and the economic pressures in Germany. But how explain the stand 
‘of Dominic Soto, an ultra-conservative on all other aspects of the usury 
question? Spanish practice is undoubtedly a factor, but Soto is not an author 
to be daunted by custom he finds mischievous. Yet he is almost as liberal 
‘upon the census contract as Summenhart. Here the rigor of his logic is put 
оп the side favoring profit in credit transactions. The large loophole he 
creates must be borne in mind when his restrictive judgments on other 
contracts are considered. 

Soto focuses on the central concept: a census is a purchase not of the fruits 
of the base, but of the simple right to seek payment of the fruits. He makes 
the narrowly logical deduction: every kind of purchase of a right to seek 
payment is justified, The personal census is then completely licit; and Soto 
adds that the usual real census is in fact a personal census, in that the common 
practice is for the seller of the census to be obliged personally to provide the 
payments, though the fruitful base of the census perish. Naturally, variations 
of the personal census, such as а real census where the fruits of the property 
will not equal the return paid, are also licit. Most important of all, since Soto 
does not include the purchase of fruits аз an essential part of a census contract, 
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he does not even ask that the personal census be founded on someone's 
labor. In his analysis, a personal census can be contracted with anyone by 
giving him money, and constituting a census "on the use of it.” 

How does such a personal census differ from a loan at usury? Instead 
of distinguishing between the return of a good of the same genus and the 
purchase of a good of a different genus, as Summenhart had, Soto answers by 
positing one essential difference between a loan and a census. In a census 
the money given is irrevocable by the buyer; in а loan the lender's right to 
reclaim is essential. A census redeemable by the buyer is then a loan, and: 


whenever money or some other good consumptible in use is given with an agree- 
ment to receive back the same thing, or its value, and something beyond the 
principal, there usury is manifest or hidden. 


By the same token, however, whenever a loan is not redeemable, it may, 
according to Soto's analysis, be treated as the purchase of an annual income 
or a licit census It is certainly of high significance that Soto thus distinguishes 
loans and sales by nothing the scholastics would have called "intrinsic" in the 
transactions but by a "secondary" characteristic of redeemability or non- 
redeemability. The effect of his answer is to rule out the mutually redeemable 
census, but otherwise there is little practica difference between his position 
and Summenhart’s. 

Like Summenhart, Soto does confess some embarrassment about the 
temporary, personal census, in which it is certain that the returns in a fixed 
period will exceed the purchase price. This contract, he says, is suspect of 
usury, unless there is a substantial doubt about the payments being made or 
a real fear of expenses in collecting the payments. Yet he does not call the 
‘contract a loan, nor does he offer any reason why his defense of the personal. 
census in general should not apply to it; and he says that if someone wants 
to use it, he will not condemn him. Moreover, he adds, the contract is not 
usual. What he defends wholeheartedly, and what he believes is common, is 
the perpetual personal census, where the lack of a fixed date of expiration 
marks it off more clearly from a loan, although, obviously, the payments on it 
may ultimately be much more than the purchase price* 

In Italy, too, the census received broad approval from Silvester da Prierio, 
OP. (1460-1523), one of the last of the summis" He defended both 
real and personal census, provided the seller had a right to redeem. There 

эзы, De jumiin, V, Оз, are Schulte, Die Geschichte der Quellen, П, 


"Vis. a 
"Уза. 


















THE CENSUS 27 


жаз no difference between an “old” and а "new" census: each was the sale 
of a right to money. Similarly, a community could finance itself by sales of the 
Tight to tax returns’ 


2. The Bull Cum onus: Failure го Curb the Contract 


In 1569, the exuberant tendency to approve all kinds of census contracts 
received what might have seemed at first a severe blow in the issuance of a 
stern papal decree upon the matter. Earlier papal bulls had explicitly ap- 
proved the real census only, even though Nicholas V had gone as far as 
allowing а real census based on all one’s property in general; a tacit dis- 
approval of the personal census and the mutually redeemable census might 
have been seen in the failure to mention them among the legitimate forms 
of the census, Yet nothing had been expressly said upon the subject by the 
Popes before this date, 

In 1568, however, St. Charles Borromeo had become archbishop of Milan, 
and horrified to find usury practiced as а matter of course by the merchants 
of his diocese, he had requested Pope Pius V to speak out strongly on 
modern evasions of the usury prohibition. This request had led to the creation 
of a theological commission to study dry exchange and the census; its report, 
in turn, resulted in the issuance of two bulls by Pius V, the first of which, 
Сит onus, issued January 19, 1569, concerns the ensus. 

The Pope begins by saying that the census contracts daily celebrated not 
‘only do not keep the limits set by his predecessors, but show a manifest con- 
tempt for the divine law. He then declares that no census may be constituted 
except on a fruitful, immobile good, specifically designated to pay the census 
returns, He invalidates all guarantees of census by the seller. He orders that 
every census be redeemable by the seller, and that, on the other hand, no 
buyer force an unwilling seller to redeem them. In a word, the personal, the 
guaranteed, and the mutually redeemable census all are outlawed. All con- 
tracts not observing these rules, the Pope says, are “to be considered 
usurious.” 

‘The thinking behind Cum onus is probably clearest in the works of 
Navarrus, who had a strong influence on its composition? Consulted by the 
Jesuits as to its exact significance, Navarrus advises them that the clause re- 
quiring the census to be on a fruitful, immobile good is a matter of natural 
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law. In other words, the personal census is a violation of natural law. Soto 
is soundly criticized for favoring it; almost all theologians, says Navarrus, 
agre in rejecting it. But the grounds of Navarrus’ stand against it are reveal- 
ing: the personal census is attacked not as a Joan but as а cause for scandal 
and a way of “hiding usury.” He adds, the pledge of one's person for a debt 
is generally held to be illicit; the personal census is even more onerous than 
such a pledge? The arguments in short, fail to touch the theory relied on by 
the proponents of the personal census. Indeed, Navarrus himself, treating 
of the sale of debts at a discount, concedes that such sales are lawful, “both 
because a claim on something is worth less than the thing itself, and because 
it is plain chat that which is not usable for a year is less valuable than some- 
thing of the same quality which is usable at once." ?* 

"The opposition by custom and the failure to develop a theory in terms of 
the natural-law requirements of justice presage the failure of Cum onus to 
control the census. The majority of theologians rejected Navarrus and held 
that the principal requirements set forth by the Pope were matters of positive 
mot natural, law, A positive promulgation by the Pope had to be received by 
either the governments or the common practice of a country in order for it 
to retain the force of law. No country received Cum onus. St. Alphonsus 
Ligouri states that the bull had no force in southern Italy, Spain, France, 
Belgium, Germany, and even Rome itsel{2* The bull remained an empty 
form, used by rigorist theologians to defend their positions, but powerless 
‘over the common conscience of Europe. It is of interest simply as a useless 
testimony to the failure to establish the conservative theory of the census by 
fiat. The almost immediate reduction of the bull to an ineffective velleity is 
clear in the history of the 5 per cent controversy, to which we again turn. 

At the time that the triple contract was being urged as justification for the 
5 per cent contract made with merchants, it was necessary to find a justifica- 
tion for the people in the country and for those in the city who did not make 
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the contract with businessmen; for the 5 per cent contract was celebrated 
"not in the larger cities only, but in almost all provinces, and in those of all 
Germany." The attempt to analyze the contract, or rather, particular cases 
of it, as а census, then develops simultaneously with the controversy over the 
triple contract; having given the main outlines of the history of the latter, 
we shall fill in here only what concerns the census in particular. Again the 
history of the dispute is of great importance to the history of usury theory 
in that it led the Jesuits ultimately to take almost as firm а stand for the 
personal and mutually redeemable census as for the triple contract, 

At first it might not have seemed that the 5 per cent contract could be 
regarded as a redeemable census, since as recently as 1542, Charles V had 
declared that a census redeemable by the buyer was to be held usurious by 
the courts” Yet in 1562 John de Polanco in the name of James Laynez, the 
Jesuit General, wrote Peter Canisius that the German contract could be 
fied if it were a true sale of returns” He seems to have received a dis- 
couraging response to this suggestion, for nothing more is heard of the 
census for ten years. The Jesuit General Congregation of 1573, however, 
acting on the report of the theological commission which had conducted the 
Jong examination of the problem, implies that the mutually redeemable 











those regions where Cum onus is accepted" This decision is remarkable in 


two ways, First, it is clear evidence that only four years after the 
Сит onus the most eminent authorities of the Jesuit order were treating it as 
pure positive law. Secondly, the acceptance of the mutually redeemable census 
is itself noteworthy, since it had so few theological defenders before the 
decision. The Congregation's acceptance of it must be considered as a great 
step towards its general acceptance. The Congregation says nothing on the 
‘guaranteed or on the personal census, but only declares vaguely that the census 
must be on a fruitful good or the returns of a city. 

‘Apparently the Jesuits in Augsburg felt the same doubts about acting on 
the Congregation’s advice about the census as they had on its advice about 
the triple contract. The letter of Theodoric Canisius, Rector of the University 
of Dillingen, to Mercurian of February 12, 1576, says: 

"To pacify the souls of many, some amongst us wish and urge that there be con- 
ceded and advocated the German mutually redeemable census, but since neither 
the Supreme Pontiff nor the imperial laws up to now have approved it, but 
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rather condemned it, and as the just price of this census is unknown, and as it 
has a great appearance of palliated usury, and as itis ex professo rejected by the 
most learned jurists, the more learned theologians of this province do not see 
how such a census can be permitted or advocated by us" 


‘The really decisive step in the acceptance of the new modifications of the 
census was taken by the Jesuit Congregation of 1581. The Congregation 
makes three important declarations on the contract. The mutually redeem- 
able census is allowed. For the first time, guaranteeing of the census is also 
officially allowed, so that the buyer may licitly be assured a return whatever 
happens to the base. Finally, the personal census on a working person is ad- 
mitted to be licit in form although "most dangerous" and "not commonly to 
be tolerated.” ™ The only advance later theologians will make on this decision 
will be to admit the personal census as generally licit in practice. The effect of 
the Congregation’s decision, as we shall see even more clearly when we dis- 
cuss implicit contracts, was to legitimize virtually every 5 per cent contract. 
made with a working person. 

As mentioned above," Gregory XII acted on the advice of this Congrega- 
tion when he wrote Duke William of Bavaria that a simple loan at 5 per 
cent was illicit, yet hinted strongly that many 5 per cent contracts could be 
held to be other than loans. Nonetheless, since the papal brief formally con- 
етпей the 5 per cent loan, William thought it his duty to ban the 5 per cent 
contract in his county and to order courts not to enforce it. This measure 
caused widespread complaint, and in 1583 the legislators of Bavaria petitioned 
the Duke to revoke it, saying that it was destroying not only commerce, but 
churches and monasteries dependent on the 5 per cent for their income." 
Duke William replied that be could not allow usury, but would allow the 
‘mutually redeemable census. The legislators replied that this was all that they 
ever sought. The Duke answered that this had not been clear from their 
original petition; he added that formal census contracts were not much 
used in the region, but, acting on the advice of Gregory de Valentia, S.J, 
he allowed the census? 

From this point on, “the German contract" or 5 per cent contract seems 
clearly to be identified with the personal, mutually redeemable census, 
Whereas when it first appeared it tended to be identified with the triple 
contract The imperial laws against a buyer's redeeming a census were not 
repealed, but they were abrogated in Bavaria, and a century later were not 
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effective even in other parts of the empire?* Thus throughout one large 
section of Europe the habit of raking a moderate reward for the extension of 
credit became general with the approval of the theologians. How many con- 
tracts were actually expressed as census and how many were only interpreta- 
tively reduced to the census is dificult to tell. It is certainly of great sig- 
nificance that the ordinary German term for interest on a loan is sins, a word 
derived from census? 

Аз far as the Jesuits are concerned, the controversy over the census con- 
tinued for a few more years after the Congregation’s decision and Duke 
William's edict. In 1586 it was found necessary for the Jesuit faculty at 
Dillingen to declare again, in a decision ratified at Rome, that the mutually 
redeemable census, although not counseled, was licit and was to be explained 
to those refusing to leave the practice of usury. Another German Jesuit in 
Germany, Jerome Torres, however, again questioned this census in 1588. In 
reply to his questions and objections, Claude Aquaviva, General of the order, 
ordered in 1589 that the licitness of the contract be held without dissent by 
the German Jesuits. In May of the same year, another commission of Jesuit 
theologians, set up by Aquaviva, approved the redeemable and also the 
guaranteed census?" The dissention in Germany ends with Aquaviva's order, 





3. The Shift to Interest Titles 


‘Authority had decided the case in Germany. It had not decided the 
theoretical approaches of the leading moralists. Molina, Lessius, and Lugo 
still had problems of theory to resolve. 

Molina takes the position that the conventional census theory justifies all 
usury, In a personal census, “Nothing else is bartered but the personal obliga- 
tion of paying something successively and the personal right of demanding 
and receiving it." Now, “А right to receive 100 in a year or in two years in 
truth not worth less in itself than 100 when it is morally certain that it will 
then be paid entire and without labor and expense.” This must be so, says 
‘Molina, reasoning backwards from the usury prohibition, otherwise usury 
would be licit?" 

Ignoring the decision of the Jesuit Congregation of 1583, Molina adopts 
Navarrus! explanation of Cum onus and finds the personal census naturally 
usurious. It is justified only by the ordinary interest titles on loans, which are 
not common. But if the personal census is usurious, Molina feels some com- 
pulsion to contrive an analysis of the census that will exclude the personal 
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census and yet admit the real census which the pontiffs have formally ap- 
proved. Accordingly, he declares that in the real census, what is bought “is 
not a right in, and a personal obligation for, the payments materially con- 
sidered,” but “part of the right in the property or part of the plenary owner- 
ship of the property.” The payments themselves are not purchased, except 
as they are in the potentiality of the property” This theory allows the real 
census, because there is no objection to profit on the sale of real estate, and it 
presumably excludes the personal census, because one could not well say that 
the purchaser of that actually acquired part ownership of the seller's person. 
Te avoids the inconsistency that comes of admitting the lawfulness of buying 
the right to money at a profit while condemning usury on loans, It is a 
clear return to Henry of Hesse, although Molina does not mention him by 
name. 

As a way out of the difficulties of the census theory the solution was far 
from ideal. Molina does not explain how it applied to a kind of census which 
he admits was very common and which he seems to think licit: the purchase 
of annuities from the king. It is not easy to see how one could be said to 
acquire part ownership in the persons paying the taxes, which were, at least 
in рап, the fruits purchased in these contracts. Moreover, as Lugo was to 
point out, repeating the objection that Henry of Eutin had made to Henry 
of Hesse, the seller does not intend to give up ownership, nor does the buyer 
intend to acquire 

‘The teasing problem of а census theory reconcilale with the usury rule 
remained. Lugo agrees with Molina that the medieval census approach 
Jegitimizes most usury.“ With his usual ingenuity he has а new solution, 
"The correct concept of the census is that in it 








part of the usufruct of the field on which the census is constituted is bought, 
Then, . .. by another contract, which is implicitly contained in the very соп. 
stitution of а real census, it is agreed by the parties that, for ће hope of the fruit 
which the buyer has from that usufruct, the seller binds himself to pay such an 
annual payment of money; — and in this way the prior contract is reduced to the 
obligation of paying only an annual sum, by which the seller redeems the partial 
usufruct of the field which he had sold; the field itself, however, remaining really 
obliged in the manner of a pledge for the payment of the promised money. . . 


Lugo adds that his theory will not only distinguish the census from 
loan, but will also show the irrelevance of the argument that from the census 
ises all the evils of usury,” namely, men living without sweat on the labor 


нөм. Liens Diguatones, 37:2117. 
See mpra, рр. 155-156. Бя 








THE CENSUS 28 


of others, charity impeded by the rich who buy a census instead of lending 
freely, the poor becoming further impoverished by the pledging of their 
‘goods on the census. These arguments, says Lugo, tell equally against the 
purchases of immobile goods, which the rich buy from the poor. Because of 
such purchases, too, the rich fail to lend, and instead of working, rent the 
farms and fields back to the poor and live in leisure on the returns. These 
phenomena do not prove the purchase of immobile goods to be usurious; 
neither should they prove the census usurious oF unjust. * 

Bat like Molina's census theory, Lugo's leads to the flat rejection of the 
personal census as a contract distinct from а loan. He declares frankly that 
“in the personal census, strictly speaking, nothing else is sold or given, 
except the payments themselves which are to be made.” Unlike a commodity, 
‘money payments cannot vary in price; “for a payment of money, like а liquid 
debt in money, has in itself a determined and invariable value; for 100 gold- 
pieces are always worth 100 goldpieces, whether the buyers are few or 
many." He considers the contention that it is the sale of the fruits of one's 
labors and characterizes this as 





a mere excogitation against the mind and intention of the parties, who intend 
nothing less than to buy or sell personal work, nor does the seller of the census 
wish im any way to constitute himself slave or servant of the buyer. 





Moreover, in practice, the seller of a personal census often does no work at all. 
Again, a higher price is not paid for a personal census on the work of eminent 
теп. Again, if а real sale of services were meant, the seller could not sell 
several census on his labors, but such sales are frequent. Again, how could 
heirs be obliged to carry out the personal work of the seller, as in the so-called 
perpetual personal census? Lugo concludes that the personal census may be 
defended only as a loan on the basis of the usual interest titles." 

This sensible, practical, and realistic conclusion had already been reached 
by Lessius. He wastes no time on subtle attempts to refine census theory; the 
conventional analysis suffices." But profit on the purchase of the census 
is justified only in cases where interest would be justified. 

Lessius can take this approach without encountering practical object 
because he inclines to the belief that interest is commonly justified: “A 
personal right is almost always joined with dangers and difficulties, and 
with money in hand fruitful goods can be bought or business executed with 
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if there is risk of the deprivation of "some power which present money gives, 
which a note of debt does not have." ** 

Yet even in the practical hands of Lessius the importance of the census 
form is not entirely lost. In admitting the prevalence of interest titles, he is 
clearly bolder in regard to census sales than he is in regard to loans. He even 
considers it necessary to emphasize the form. To an objector contending 
that the personal census is palliated usury, Lessius replies with a firm assertion 
of the Gersonian principle: "One and the same thing is differently estimated 
according to the different contracts employed," A more concise statement 
of the analytical serviceableness of the census contract could not be made. 

‘As might be expected from writers justifying the census by interest titles, 
Molina, Lessius, and Lugo all permit the guaranteeing of repayment what- 
ever happens to the census base. Molina, however, objects to giving the 
buyer an option to force redemption unless the price paid for the census is 
increased. Failure to make this allowance for the heavy onus imposed on the 
seller is common in Spain and makes the contract unjust, although not 
usurious" Lessius treats the mutual redeemability of the census as common 
and licit? Lugo comes to the same conclusion, adding only the somewhat 
meaningless formula “provided one's soul is not usurious." 

At this stage of development of census theory, the remark of Lugo on the 
ways of justifying purchases of debt at a discount is appropriate: "I think 
that this controversy is more speculative than practical" Once it was 
established that the purchase of a right to money should be justified by 
interest titles, the only practical question was: Was a right to interest present? 











4. Eighteenth-Century Epilogue 

As upon the triple contract, Ballerini, Zech, and Liguori are representative 
authorities of the eighteenth-century view of the census: Ballerini as an 
example of a minority effort to construct an ideal past age where census 
theory was pure; Zech as an example of the loose use of census for all credit 
transactions; Liguori as an example of the matter-of-fact acceptance of the 
contract by the main line of moralists, 

Ballerini's position is more rigid than any writer, modern or ancient, and 
reveals what medieval theory would have been if it had been consistent, He 
approves only a real, perpetual census The perpetual census may be sold 
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ata price les than the fruits will ultimately bring because it is like the out- 
right sale of a field, whose fruits must ultimately exceed the price paid; the 
basis of the calculation of the price is the field itself and not the fruits. But he 
will not allow even a real, temporary census giving the buyer a profit, because 
here there would be a profit by the sale of time According to his system, as 
he admits himself, a census for three years at 4 per cent should cost 112, while 
а perpetual census at 4 per cent, which might in practice run for so years, 
would cost only тоо, To a charge of absurdity about this, his reply is only 
that the basis of calculation is different and that a similar extraordinary 
difference is often seen when the rents from a house in a few years exceed the 
price of the purchase of the same house for perpetuity." 

On the personal census, Ballerini is even more severe, A temporary personal 
census is illicit, ike a temporary real one, because it is a profit made out of 
time." A perpetual personal census cannot even exist, because no person 
exists perpetually.® Nor can he justify the personal census in practice in some 
other way, as Lugo does by the interest titles. Ballerini admits the census 
buyer may claim interest, but according to his standards, interest titles are not 
usually available 

As for the mutually redeemable census, Ballerini describes this as a 
scandalous invention of modern theologians. If theoretically it cannot be 
shown to be entirely wrong, yet in practice in the past and present it has 
always been used as a loan. According to Ballerini, who ignores its history 
in Germany, it was first appealed to in late sixteenth-century Belgium, where 
the money of wards was put out at interest to the poor. Theoretically, the 
wards were supposed to claim only lucrum cessans, and their money was to 
be considered like a mons pietatis. But soon interest was always asked on the 
money, whether luerum cestans was present or not, and the money was loaned 
to merchants and not to the poor. This practice was then justified as а 
mutually redeemable census. Several Belgian synods condemned it, and in 
1607 and in 1688 the theologians of Louvain described such a census as a 
true loan, Nevertheless, in practice, Ballerini reports, nothing was done 
about the custom of using it for profit, because it was so thoroughly rooted 
in the economic life of the country. In 1727 French Jansenists, fleeing to 
Belgium, objected to the contract as usurious, and a general controversy 
broke out over the census, but since the contracts were in fact loans, the dis- 
‘cussion became a more general one over whether usury itself was licit, and 
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the Jansenists, who had begun by attacking the census, ended by reversing 
their position and defending usury. This history, Ballerini holds, shows well 
that the mutually redeemable census was always only another name for a 
Ioan" He notes that in current practice the parties to a mutually redeemable 
census think of it as а loan; moralists should judge about what happens in 
practice. Many theological writers on usury, he adds, live in an abstract 
‘world, not thinking of the practical application of, and the practical dangers 
in, the theories they allow. 

"The combination of redeemability with a temporary census is especially 
shocking, for nothing really remains to be redeemed. In the perpetual census, 
at least, the seller redeems his obligation to keep on paying the annual install 
ments indefinitely, But in the temporary cenrus, when the period of the 
census has expired, and the seller still has to redeem, he redeems no further 
obligation to pay but simply returns the money he was given. Thus, a man 
sells а twenty-year census for 100, pays 5 a year for 20 years, and then has to 
“redeem” the census for 100, although what he redeems is nonexistent, The. 
case, Ballerini declares, is clearly one of a loan and usury. Guaranteeing of 
the census is similarly illicit. It transforms the contract from a genuine sale 
to a loan, with the good, which is the supposed census base, serving in fact 
only asa pledge for the loan.** 

By being more logical than the medieval writers, Ballerini arrives at 
extremes that they arbitrarily avoided. He is, in fact, faithful to the majority 
position in an earlier age of usury analysis only by his objection to the 
mutually redeemable and the guaranteed census. Like his views on the triple 
contract, his opinion here was without influence. But it does offer an illu- 
minating comparison between the logic of the past and the practices of his 
day. 

In direct contrast, Zech readily approves every kind of census, personal, 
‘guaranteed, and redeemable, and, unlike the seventeenth-century Jesuits, does 
зо without appeal to interest titles. His one restriction is that a personal 
census may not be purchased from a man whose work produces just enough 
to support himself As for the redeemability of the census, this may be 
provided for in a special contract, in which compensation is given for 
redeemability, so that a redeemable census is different from a loan, in which 
there is an automatic obligation to restore. In Bavaria, the common practice 
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is to exclude the seller's right to redeem, so that it is entirely within the 
buyer's option when he will terminate the sellers payments and demand 
back his principal, But even this is licit, if a just price is paid." I is objected 
that the imperial laws fixed 5 per cent as the just price for a census redeem- 
able only by the seller, so that it does not seem fair that a census which is a 
‘much heavier burden on him should have the same price. Zech replies that 
times and circumstances have changed since the imperial laws were given 
оп this and also that the just price knows three degrees, so that the price of 
the latter census could be the lowest just price and the price of the other the 
highest just price without any injustice. The common estimation, after all, 
determines the just price. The mutually redeemable census, he says, once 
disapproved by the ancients, timidly put forward by the moderns, is now 
commonly held as licite* 

Zech also defends as a censur a contract which he calls “the German con- 
tract,” in which the term census is not itself employed. We shall consider this 
in our discussion of implicit contracts. It is abundantly evident here that 
the admission of this contract, like Summenhart’s admission of the purchase 
of a simple right to money, is the practical legitimation of every credit trans- 
action, The legitimation follows logically from the old theory which dis- 
tinguishes the census from a loan, and defends it, as the purchase of a right 
to money. 

‘St, Alphonsus gives a somewhat less extreme statement of the common 
teaching. He says that either theory of the census, the medieval one which 
sees it as the purchase of a right to money, or Lugo's theory that it is a 
usufruct, is acceptable, but he prefers the later?" He sees по naturallaw 
objection to a personal census, and he thinks the bull Sollicitudo of Nicolas 
У can be construed in its favor. The difference between a personal census 
and a loan is that the former may be terminated at the seller's pleasure, while 
a loan runs until the end of the time agreed. The only naturally illicit census 
is one founded on an unfruitful thing or person, for there no real good or 
usufruct is purchased." The risk of the census base is intrinsically the buyer's, 
but an added contract of guaranty is licit. A mutually redeemable census, 
‘even if personal, is probably licit, although there is a danger of ‘usury? 
‘Thus, the personal, guaranteed, and redeemable census, or any variation of 
this is, in the eyes of St. Alphonsus, formally in accordance with the standards 
of natural justice, 
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Conclusion 


We have seen the medieval theory of the census developed by authors of 
authority to a point where any purchase of money, even without a census 
base, has been defended as licit. This logical extreme has been rejected, at 
least tacitly, by most authors; and the theory on which it was based, that a 
census is the purchase of а right, has been vigorously repudiated by some, 
But the more conservative census concept has by no means won general ap- 
proval either, and doubt still remains as to what a census really is. Leaving 
aside all questions of the pure census concept, no really successful criticism 
has been made of the true personal census, and guaranty and redeemability 
have been generally accepted. The guaranteed personal census, redeemable by 
either party, is distinguished from а loan only by the highly theoretical re- 
quirement that the seller of the census should have labor to sell. The tendency 
to justify the contract by interest titles becomes prevalent as interest is more. 
generally admitted. Acceptance of the contract is not unanimous, but 
there is certainly enough scholastic opinion in its favor to justify any one 
using it in practice; and the use of the contract seems to be universal. Here 
again an operation which in practice is indistinguishable from a loan has been 
analyzed from another standpoint and found licit. 











CHAPTER хп 


PROFIT AS THE MEASURE OF INTEREST 


Tt may well strike us today as strange that a development of interes tides 
recognized by the medieval scholastics did not appear to the later writers as 
the easiest and most obvious way of showing the moral licitness of the vast 
amount of credit business accepted by the common conscience. In particular, 
it may seem surprising that luerum cersanz was not at once and commonly 
invoked. But it should be recalled that the majority of medieval scholasties 
had allowed interest only when the debtor was at fault or the lender had been 
put to some direct expense by the loan. Although a minority, increasing in 
number throughout the fifteenth century, had defended lucrum cessans, 
even they had defended it with one oppressive restriction: luerum cessans 
might be licitly sought only if the loan had originally been made out of 
charity. Moreover, despite a certain exaggeration in the medieval insistence 
‘on charity, the insistence did have this basis: if someone, not led by charity, 
preferred to loan rather than to do business, there was a presumption that 
he loaned because he intended to make a greater amount by lending than he 
lost by not doing business, and this was to seck profit from a loan, or to 
commit usury by everyone's standards. Faced with the unanimous tradition 
оп the necessity for a charitable intention, the later scholastics found it easier 
to defend what may seem today the more dubious devices of the triple con- 
tract and the personal, redeemable census, where no charitable motive was 
required, than to defend compensation directly sought on a loan. Throughout 
the sixteenth century, the triple contract and the personal census are more 
important than the interest titles. 

‘Two causes, however, combine to promote the case for lucrum cessans. 
One is the immense increase in business activity following the discovery of 
the American and Asiatic worlds and the commercial revolution of the 
sixteenth century." This increase in commerce rendered it objectively more 
probable that а lender underwent a true loss of profit when he loaned his 
‘money instead of using it in business, and made it more likely that what he 
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received as interest was no more than he would have earned in trade. The 
other factor leading to а new respect for lucrum cessans is the sharp criticism 
made by the later scholastics of the medieval scholasticé! use of the criterion 
of intention, and the consequent elimination of the insistence on a charitable 
‘motive in lending. A philosophical clarification thus leads to а highly practical 
result 

Throughout much of this period lucrum cessans was not used as it is 
today, because its presence was not generally presumed, nor was it ad- 
mitted that there could be a common estimation of lucrum cessans which 
might be claimable by everyone, whether he personally suffered loss or not. 
In this approach, we see a traditional characteristic of the treatment of usury: 
problems involving the just price were always resolved by the standard of the 
common estimation, but problems involving loans were regularly judged by 
the particular, private loss involved in individual cases. 

Yet, despite its restriction to individual cases, where loss could be proved, 
lucrum cessans becomes increasingly recognized as the justification for taking 
something beyond the principal on а loan. The period we survey begins when 
lucrum cessans is still tightly restricted by its medieval bonds. At the opening 
of this period occur the unprecedentedly comprehensive analyses of the title 
by Summenhart and Cajetan. There follow the self-destructive reaction of 
Soto, the conservative approval given by the Popes, and then the more liberal 
defenses of Molina and Navarrus. By the beginning of the seventeenth 
century, lucrum cessans has become the usual plea on loans, Is triumph and 
dominance as the regular title to liit gain in finance are assured, We shall 
trace the major steps in the development of this great and common claim to 
payment on a loan. 

1. Limited Expansion: Summenhart and Cajetan 

For a radical writer on usury, Summenhart is surprisingly conservative 
upon lucrum cessans; his conservatism is eloquent testimony to the great 
suspicion with which the title in any form was still viewed, What he does 
in hostile circumstances is to offer the most extended defense of it yet given 
by any scholastic, and then severely restrict the title's use by eight limiting 
requisites, which faithfully continue the medieval attitude toward it. 

n defense of the title he begins by taking interesse to mean “the losing 
of some temporal good now held, or the not seeking of some temporal good 
obtainable.” One is entitled to compensation for interesse, and [истит cessans, 
a special case of it, is consequently a claim to compensation, because 
the profit contained in the goods of the one hindered is already in some way his 
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own. Therefore, if one impedes him from seeking it, one not only impedes him 
from seeking i, but one even takes away fom him what is already as if held 
y him. 

‘The crucial objection is made that money does not fructify; therefore, it con- 
tains no profit in potency. But this objection carries little weight with 
Summenhart, who, as we shall see later, is in general disagreement with the 
scholastic tradition on the sterility of money? Here he answers that a house 
docs not fructify, yet one must compensate its owner if one prevents him 
from renting it; again, he says, with a bolder comparison of money to 
naturally fertile goods, afield only bears fruit through human labor, as does 
‘money, and everyone admits that one must compensate an awner of a field 
for lost potential fruits if one deprives him of the feld itself. Further, he 
offers а third analogy, more in keeping with the earlier traditions оп money 
and suggestive of St. Bernardine's position that lucrum cessans is paid only 
for the lost opportunity to work, not for the money itself. You must, he says, 
compensate a worker for his lost profit if you take away the tools by which 
he earns his living. Money is the merchant's tool, and, like the mechanic, he 
can make his personal labor fructify only by the use of his tools. Conse- 
quently, he should be paid when he is deprived of the use of it. 

‘A second critical objection is made that the lender lends voluntarily, “but 
to one acting voluntarily, no injury is done”; therefore, the lender is not 
entitled to compensation. This is basically the argument of St. Thomas and 
Scotus, that no one is entitled to compensation for a harm they stupidly but 
wilfully bring on themselves. To this Summenhart replies that if one induces 
а merchant or a mechanic to cease voluntarily from work, one is held to 
compensate him for his lost profit if that is the condition under which he 
agrees to cease work. So here, the merchant foregoes his profit in business only 
оп condition that he will be compensated. It would be an injury to him if 
the condition upon which he acts were not executed. 

Having thus made a defense of the essential justness of the title, Summen- 
hart then sets the harsh conditions which must be observed so that taking 
lucrum cessans is not usury. They are in substance: only the loss actually 
incurred through making the loan, minus the expenses that would have 
been made in business and allowing for the doubtfulncss of the profit, may 
be charged; the title may not be used on loans where one is bound by а 
precept of charity to lend; it must not be used if it will scandalize one's 
neighbor or hurt one’s own reputation; most important of all, “the 
lender, if he had to consider temporal advantage only, would prefer to retain 
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the principal and so avoid the loss occurring, than lend and so receive 
beyond the principal" By the last clause, lucrum cessans is still confined to 
loans made out of charity. If the lender seeks the interest їп itself, if he prefers 
the interest to keeping his money, “then it is а sign that he hopes some 
temporal advantage will follow beyond the restitution of the loss suffered, 
and so he intends to seek пашу." Summenhart thus remains a medievalist 
as to practice, but he has made two bold advances in theory: he has com- 
pared money directly to fruitful goods, and he has decisively answered the 
‘objection that one should not be compensated for a loss voluntarily incurred. 

А more detailed and closely reasoned examination of the title is under- 
taken by Cajetan in an effort to reconcile the inconsistent positions of Thomas 
Aquinas. In the end he rejects lucrum cessans considered absolutely, on the 
grounds that St. "Thomas gives: its admission would destroy the usury pro- 
hibition proper. At the same time he surrounds his formal rejection by so. 
many qualifications that the net effect of his treatment is a liberal advance 
їп acceptance of the title considered in practice. 

Cajetan begins by citing St. Thomas’ condemnation of lucrum cessans and 
then urges against the Thomistic thesis four strong objections. First, St. 
Thomas himself allowed lucrum cessans to be calculated in the repayment 
of overdue loans and in the restitution of stolen money. Now, 


опе having money either has something more than the quantity of money or not. 
TÉ he has something more, it follows that he can sell it and lead it into a contract; 
if not, it follows that after delay more is not owed to him, 


In the development of this objection, the standard medieval criterion of in- 
tention is, for the first time in the history of the interest titles, dismissed. Tt 
should not matter, says the objector, that in one case the lender seeks the 
compensation, in the other it is paid him for what he lost involuntarily: 
“Commutative justice is the adequation of thing with thing, whether volun- 
tarily or involuntarily one sustains a loss." 

Secondly, it is objected, money is the instrument of a businessman; he 
should be compensated for the loss of the profits it would have brought him, 
as he would be compensated for the loss entailed by the loss of other instru- 
‘ments. Thirdly, itis contended: 


the lender has two things, to wit, money and potentiality of profit or fruit; and, 

because he lends he deprives himself of both, to wit, the money and the oppor. 

tunity of gain; therefore he can bring the restitution of both into the contract. 

Fourthly, it is maintained that in a sale it is licit to add to the common 
*Summenhart, De совт, Q30. 
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price if the object sold has а peculiar value to the seller; similarly here, the 
money has a peculiar value to the businessman that makes it worth more to 
him than its absolute value. Therefore, he should be allowed to charge for 
this, The objector concludes that lucrum cessans is licit because it is received 
not "by reason of the use of money, which would be usury, but by reason of 
the recognized potency of gain," which is a tide distinct from the loan. He. 
adds that St. Thomas contradicts himself.* 

Cajetan then says, "But if some one says that he has something more and 
that it is licit for him to sell it, the way is open so that in any loan of money 
he can demand something beyond the principal by virtue of the contract, 
which all deny.” Faced with what seems a threat to the usury law itself 
Cajetan proceeds to a closer examination, a refutation of the objections, and 
а defense of St. Thomas. 

The power of money to produce profit, Cajetan declares, is to be dis- 
tinguished. On the one hand, there is its absolute power insofar as it is simply 
an exchange medium by which other profitable goods may be acquired. 
"This absolute power is common to all money and cannot be distinguished 
from the substance of money. The absolute power of money may be compared 
to the absolute power of a grain of wheat to produce more wheat; this power 
is identical with the grain itself, and the grain taken abstractly is not valued 
more because of it. The grain may be used for sowing, in which case its 
power will become valuable, ог it may be eaten at once, in which case its 
power of providing fruit has no value. Similarly, money may be used either 
to make a profit ог consumed in common exchanges. Absolutely speaking, 
the value of money is simply its exchange or face value. 

Оп the other hand, there is a power in money "not absolutely, but insofar 
as it is subject to the industry of such a businessman or buyer at such a time, 
in such a place, in such a commodity, ete, and this is called the power of 
money as it is subject to industry." This power is not common to all money. 
t exists “in relation to some person"; and “it is susceptible of being greater 
ог less, according to its proximity to profit and the quantity of the business, 
of labor, etc." Money about to be used to gain a profit is like seed about to be 
sown, The more prepared the seed is for actual fruition, the more valuable 
it is. Similarly, money about to be used to make a profit is more valuable, the 
more ready it is to be used in this way and the closer is the realization of the 
profit. This secondary, relative power of money, is not considered by 
theologians when they speak of money, absolutely: “And about this power 
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are not to be understood the sayings of the doctors. Rather, to sell this beyond 
the principal, or, to put it better, to redeem this, is ей... ."* 

By this distinction between the potentialities of money Cajetan confirms 
‘one part of St. Thomas! teaching. If the writer is a businessman, it is licit for 
him to demand истит cessans in delay or in the restitution of stolen money, 
for this is to receive compensation for the special power of his money of 
which he was deprived. Nevertheless, the distinction seemingly makes St. 
"Thomas stand against истит cessans apart from delay even less defensible, 
Cajetan has reached a point where apparently the evidence in favor of lucrum. 
cessans, due the lender from the beginning of a loan, is overwhelming, But 
his analysis is not finished. At this critical juncture, he declares again that if 
lucrum cessans on a loan not in delay is admitted, "each one, after he had once 
exposed his money to business, could transfer it to lending, with a moderate 
profit, such as a thief would be held to restore; and so everywhere experience 
Would teach that usury would not be reputed to be a sin." 

As the postulated conclusion is untenable, Cajetan presses his analysis, He 
first notes that the extra value of money in a particular advantageous con- 
dition is not retained by it after it îs reduced to the common condition of 
‘money. He then says that a distinction is to be made between the unwilling 
and willing transfer of money from a more valuable to a less valuable con- 
dition. f the owner suffers a transfer, as in delay and theft, he is to be compen- 
sated; but if the owner willingly transfers the money to a less valuable 
condition, he himself is responsible for the change in value and so is not 
entitled to compensation. The voluntariness or involuntariness of a contract, 
as the hypothetical objector said, is irrelevant to the justice of the contract, if 
the objective values involved are the same in both voluntary and involuntary 
contracts. But here, Cajetan implies, the voluntary act itself alters an objective 
value, so that the wilfullness of the contract is erucial in determining its 
justice, Consequently, although a merchant places a special value on money 
he has ready for business, he has no title to luerum cessans if he voluntarily 
lends it for a nonbusiness purpose. Thus, as a general rule, lucrum cessans 
may not be claimed оп a loan, and St. Thomas is vindicated 

Cajetan, however, adds two qualifications which considerably soften this 
formal adhesion to St. Thomas. The first is that a lender can charge истит 
cessans when forced to loan — a concession, not very generous in itself, except 
that Cajetan declares that the need of a neighbor is a kind of compulsion to 
loan. Here Cajetan joins the medieval theologians, who allowed lucrum. 
Spam, 
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cessans provided that charity was the chief motive of the loan. The second, 
much more important qualification, is that if a loan is made for a business 
purpose with money previously intended for the business, full lucrum 
cessans may be charged even if there is no compulsion nor charitable motive 
present, Cajetan's theory is that the money in a business loan is kept in the 
specially valuable condition it was in when owned by the businessman lender. 
Consequently, the value of the money remains at the high value it possessed 
in the hands of the lender. The lender has not, as in the consumption loan, 
voluntarily transferred his money to а less valuable state; it is just as valuable 
to the borrower as it was to him. Hence, the lender is entitled to demand 
back, not only the money itself, but the surplus value it represented in his 
hhands and still represented when first delivered to his borrawer's business 
uses? In this bold analysis, Cajetan goes farther than any writer before him 
has ever gone, because he eliminates the need for a charitable intention on 
the part of the lender. In a loan by a businessman to а businessman, interest 
is licit, even though primarily sought in itself. The defense from the charge 
of usury is that what is sought is not pure profit on a loan, but only the extra, 
relative value inbering to money in certain concrete circumstances. 

Although Cajetan's first insistence that a voluntary Joan will by itself alter 
the value of the money loaned may not seem defensible, his fault must not be 
held a great one. This insistence, which leads to a rejection of lucrum cessans 
as a universal rule, is clearly motivated by an unnecessary fear that if he is 
less strict, the usury law itself will be empty. But, both in his initial defense 
of the title and in his final admission of it on business loans, Cajetan has 
been the title's strong and subtle advocate. His analysis of lucrum cessans 
and his acceptance of it in commercial credit open a new epoch?" 








2. Soto: No Compensation for Voluntary Loss 


‘This new epoch is not, however, entirely recognized by Soto, who, despite 
the growing popularity of Cajetan’s arguments and the general prestige of 
his fellow Dominican, makes a sharp critique of his position. As we have 
already seen in discussing the triple contract, Soto is strictly committed to 


жам. where “the fied” could double hit money 
Сааи син study оё money should if given a loan; in other words, the lan need 
be contrasted with the perfunctory treatment not be о р the poor but to help а busi- 
E theory, bur broad practical approval of mesman. Lacrwm cenan may be claimed if 
lucum соати by Silvester da Preno. Si. whimane gaia by the lender were at lent 
vener, like Cajetan, reduces the imitence on probable (Silvester, Summa, at Олин, 
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the theory that money by itself can never be a title to gain and that labor 
alone can justify profit on an investment —a severe theory, which perhaps 
should have been held by the medieval authors and best explains some of 
their argumentation on the usury prohibition, but which, in fact, had never 
been consistently supported by them. Soto's rigorism here, as on the triple 
contract, arises from his desire to be consistent to an extent that no scholastic 
author had ever been on all aspects of money investments. He consequently 
elects a more logical less liberal theory of истит cessans than had Cajetan. 
‘Then carrying his attack farther, he is led to make an assault on the doctrine 
of intention, and so doing he paradoxically undermines the rigorist positie 

his conclusion does not have the consistency on which he prides himself. 

He begins by attacking vigorously the comparison of money to а tool or 
to a seed, оп which Cajetan had rested much of his case for lucrum cessans, 
You can, Soto says, pay a worker not to use his tool, for the tool has а use 
that is rentable. But you cannot pay someone not to use money, for the use 
‘of the money is the same as the money itself. Similarly, you can sell a seed at 
the value of its potential fruit; but you cannot sell money in the same way, 
for there is no potential fruit there to be distinguished from the money itself. 
“You have nothing which you may sell.” ‘The Thomistic doctrine of the 
identity of the use and substance of money is reasserted against Cajetan, who 
seems to Soto to have confused the consumptible, money, with non- 
consumptible goods. The extra value that Cajetan says money has is not a 
power resident in the money yet distinct from it, like the utility of a tool or 
the potentiality of a seed; it is a value, as Cajetan himself says, which money 
possesses only in relation to labor, and, în fact, the profit that will come from 
the use of the money is due to its user's industry alone. Therefore, Soto con- 
cludes, lucrum. cessans may not be claimed because money itself is worth 
more in a particular situation. But it may be claimed as compensation for 
the impediment offered to one's labor by the deprivation of one's money. 

If Soto admits lucrum cessans may be paid as compensation for a lost 
‘opportunity to work, if not for money itself, what is the practical difference 
between his opinion and Cajetan's? The answer is that he adds to his analysis 
of the basis of lucrum cessans an independent thesis: no one can be com- 
pensated for damage he willingly brings on himself. This, of course, had been. 
Cajetan’s position, too, as it had been that of St. Thomas and Scotus; but 
Сайнап had modified it by arguing that money intended for business, 
‘which was then voluntarily put into a business loan, remained in the same 
valuable state. This modification is impossible for Soto, who concludes 
simply that all uerum cessans voluntarily sought is illicit, because no one is 
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genuinely impeded from working by his own voluntary action, and no one 
can claim damage if he voluntarily hinders himself. At the same time, saving 
St. Thomas’ other opinion, Soto allows that [истит cessans can be asked in 
delay, theft, or compulsory loans; in all these cases an external force prevents 
the victim from the opportunity of laboring with his money. It is remarkable 
that in none of these arguments does Soto attempt to answer Summenhart's 
contention that one is held to compensate a man voluntarily ceasing from 
work if the paying of such compensation is the condition under which he 
foregoes his work. This sensible position is completely ignored. 

Soto notes that the defenders of lucrum cessans say that a charitable motive 
їп making the loan is necessary to legitimate the taking of interest. Suddenly 
and strongly he attacks this insistence on intention which had been the 
standard medieval way of controlling interest: “But how imbecilic this con- 
dition is is openly demonstrated: that which in its own nature is lici, 
no sin to desire; nor does such a desire vitiate a contract." However, instead 
of concluding from this that истит cessans may be claimed more extensively, 
he sees the use made of the intention criterion by the titles defenders as а 
reason for suspecting its validity. If the title is a good one, everyone can claim 
it— not only charitable lenders. But if everyone can claim it, "the way to 
usury is laid wide open.” Consequently, he reasons from the existence of the 
usury prohibition, the title cannot be a good one. His opponents have tried 
to make a charitable intention rectify an objectively unnatural act, 

If Soto is so clear that intention is irrelevant to the justice of the act here, 
and that lucrum cessans cannot be sought even on а loan made from charity, 
why, one may ask, does he think interest may be paid on compulsory loans? 
‘The difference would seem to be that in the cases where he allows lucrum 
cessuns, the lender has been physically prevented from exercising his labor; 
in the cases, including that of a lender moved by charity, he voluntarily 
hinders himself. Now according to his analysis, it is never illicit to desire a 
licit thing, but it is illicit to being about damage to oneself and then ask 
‘compensation for one’s own wilful act. Hence the voluntariness of the lender 
can vitiate the legitimacy of interest, and his involuntariness make it proper; 
although, if a right to interest existed objectively by itself, as Soto's opponents 
believe, preference for such interest would not make it immoral to take it! 

After all his arguments against it, however, Soto admits lucrum cessans 
apart from compulsion as being favored "by a less probable opinion” —a 
qualification that is by no а pure condemnation. More significantly, 
when treating of damnum emergens he allows it precisely under the con- 
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ditions he criticizes the defenders of lucrum cessans for stipulating: the 
lender must be asked, and he must lend out of charity. 
Despite this last inconsistency, his fierce criticism of the use of intention as 
а criterion is a step towards its complete rejection. A rigorist on interest titles, 
Soto becomes an important influence towards the liberalization of their use 
in practice, His stubborn denial of the right to compensation for damage 
* voluntarily incurred, after Summenhart’s demonstration of the fallaciousness 
of this position, must be ascribed to a fear that to admit lucrum cessans was 
to abandon the usury prohibition. As he believes, “this ghost of luerumr 
cessans not many years ago opened that chasm and whirlpool of usury." 


3 Papal Approval and Ecclesiastical Attitude 


"The firs direct papal approval of истит cessans occurred in connection 
with the financing of the mons pietatis. These charitable institutions, of 
which more will be said later, were seriously restricted in their efforts to 
help the poor by their lack of capital. In order to supplement the charitable 
donations which had formed their original supply, it was proposed that they 
accept deposits from wealthy men and pay 4 to 6 per cent interest on them. 
In 1542 Paul Ш, in a brief to the mons at Modena, said this interest might 
be licitly received by the depositors if it were paid for true lucrum cessans, 
Similarly, a brief by Julius Ш in 1555 to Vicenzia and a brief by Pius IV in 
1563 to Verona approved the payment of lucrum cessans by their montes 
and its acceptance by the depositors. Each brief says that the compensation 
must be taken only on money which the depositors had ready for an im- 
‘mediate business investment, that the compensation must be less than the 
business profit would have been, and that the depositors must be moved 
principally by charity.!® 

The Fathers of Trent also gave an unofficial opinion on luerum cessans 
when Pius IV consulted them on the practice of the Veronese of depositing 
‘money at interest with their local mons. The Tridentine theologians replied. 
that only the depositor was freed from usury, 
who had money ready to buy at once fields or merchandise or something similar 
of this kind, and, moved by charity to the poor, or even invited by the governors 
of the mons or some other upright man, changing their plan, prefer to help the 
needs of the poor and to deposit at the mons with less certain profit! 

t will be observed that both the Tridentine Fathers and the Popes! ap- 
proval of lucrum cessans is highly conservative, insisting on the principal 
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charitable intention and showing no awareness of Cajetan's modern liberali 
zation of this principle. The late date of the papal recognition, one hundred 
and fifty years after Laurentius de Ridolfis began making the title popular, 
is also noteworthy. 

The limitations still surrounding lucum cessans and the prevalent 
ecclesiastical conservatism are further reflected in the history of the Jesuits 
and the 5 per cent contract. Unlike the triple contract and the redeemable 
census, this title is not urged as the solution for the difficulties over the 
legitimation of the German contract. И [истит cessans had been accepted as 
fully and as unqualifiedly as it was to be later, it would have been the obvious 
way out of the trouble. Instead, it was rarely suggested as a possible justifica- 
tion for the exaction of the 5 per cent The 1573 decision of the General 
Congregation of the Jesuits does mention it as a licit title, and the decision 
adds that it may be claimed by merchants who lend with money they would 
otherwise have used in exchange purchases. Yet the title is not referred to in 
the more important decisions of 1581, and it is not clear that any of the 
theologians consulted believe that it would justify very many cases of 
interest. 


4. Elimination of the Criterion of Intention and 
Full Expansion of the Title 


Navarrus takes the greatest step forward in making lucrum cessans a 
generally practicable title by banishing the insistence on a charitable intention, 
How different his approach is from the medieval scholastics, who always 
looked on lucrum cescans as an infrequent, special case, is clear from the very 
beginning of his discussion of usury. Here, in his first presentation of the 
doctrine, he puts forward lucrum cessans as an integral part of the usury 
doctrine proper, so important a matter that it is at once to be carefully dis- 
ished from usury. Usury is gain sought by virtue of the loan itself. 
Lucrum cessans is gain sought under а just title as compensation, It is never 
to be confused with usury. Hence, to seek it wilfully is not to seek usury, but 
to seek something licit in itself As he explains more fully later, Cajetan 
and the medieval defenders of the title are wrong in thinking that at any 
time the lender's intention to gain would vitiate the contract, and similarly 
Soto is wrong in thinking that lucrum cessans would be licit on a compulsory 
loan if it were not always licit. The willingness with which the lender lends 
in order to receive lucrum cessans is irrelevant, Navarrus declares bluntly: 
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"By no law or reason is it proved that an intrinsically just way of gaining 
becomes unjust by will alone and by pleasure in using it." Justice in contracts 
lies not in intention, but in the equality of things. Lucrum cessans, if it is 
licit at all, may be sought principally for itself?" The scruple which had 
paralyzed medieval thought on this point, that to seek lucrum cessans wile 
fully would be to violate the command to hope “nothing” from a loan, does 
not even occur to Navarrus. If it occurred to him, he would doubtless have 
answered that by “nothing” was only meant “nothing without a just title,” 
“nothing by force of the loan alone.” His consistent refusal to admit that a 
mere intention makes an objective equality unequal is a great gain in clarity 
of ethical analysis. 

The objective basis for lucrum cessans is, in Navarrus' analysis, as in 
Cajetan's the fact that money in a concrete situation is worth more than its 
face value because it is related to some user's ability and knowledge. When an 
able user foregoes use of his money in order to loan it, he foregoes the profit 
he would have made with it. His claim for compensation is not based, as 
Soto thinks, on his lost opportunity to work. It is based on the lost profit 
which would have come from the use of the money. The case is entirely 
similar to one in which compensation is due a man for voluntarily foregoing 
other advantages he might have obtained if he did not sacrifice them for а 
price?* Navarrus makes no attempt to defend the fruitfulness here attributed 
to money in particular circumstances. It is obvious that he thinks Soto's 
labor theory of value is so generally disregarded that it needs no explicit 
refutation. 

Navarrus still sets forth as a requirement of justice in claiming luerum 
cessans that it be a loss truly suffered. Accordingly, only those who were 
really going to use their money for business or other licit investment can 
claim compensation for business profit lost. He will not stretch the title even 
to defend “the infinite number of honest Christians” making money by 
dealing in exchange; to the extent that these are men "having cash and not 
willing or not able to use it in trade or in buying fields,” they may not claim 
lucrum cestans. After money has been withdrawn from business to be 
devoted wholly to exchange, its owner has no right to compensation, “for 
after he has taken his money from business and does not wish to do business. 
there is по true or probable lucrum cessans.”™ A customary usurer, or a 
merchant who reserves a specific sum from business in order to be ready to 
loan with it, cannot be justified by the interest title, nor can those who 
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collect money from others in order to loan it at a higher rate?" These are 
familiar qualifications insisted on by every defender of [истит cessans, but 
Navarrus also makes one new admission. It is licit to claim [истит cessans 
if one lends money intended for business, although one has in reserve another 
sum of money for one's necessities, with which one could conceivably replace 
the money loaned. As long as the money loaned was meant for business, а 
loss is suffered by lending it, and there is no obligation for a lender to draw 
оп his private reserve to keep on in business. This is an important clarifica- 
tion, which had perhaps been assumed by other writers, but which had never 
been made explici 

‘At no time їп his treatment of lucrum cessans docs Navarrus consider the 
frequent objection of earlier authors that to admit the title without restric- 
tion was to destroy the usury prohibition itself. This confident ignoring of the 
old bugbear shows how firmly Navarrus had grasped the essential principle 
that to seek gain by a licit title was never usury and was condemned by no 
law, even though such a title might often coincide with a loan. More sur- 
prisingly, he even says that the lawfulness of lucrum cessans, as he under- 
stands it, is favored by the common opinion. In fact, as we have seen, по 
important writer before him had been so logical so sensible, and so bold in 
proclaiming the right to uerum cessans or to compensation which might be 
principally sought for its own sake, without charitable motive and apart from 
compulsion, Navarrus adds little to the essential analyses of Summenhart and 
Cajetan. But he carries their analyses through to their natural conclusion, 
that [истит cestans is а common title available without other requirements 
than that the lender charging it have truly suffered the loss of the profit for 
which he asks compensation. 

‘This approach is solidly supported by Molina. In presenting the usury 
prohibition proper, he says plainly that the prohibition does not apply to the 
lending of money otherwise destined for business or other licit investment? 
In other words, like Navarrus, but even more strikingly, he introduces 
lucrum cessans not as an exception to the rule, but as a principle itself fully 
as important as the usury law. Also, while his contemporaries still prefer to 
use the plea of different contracts rather than rely on the interest titles for 
justification, the notion of luerum cessans is so acceptable to Molina that he 
‘urges it as the proper justification of the triple contract and personal census, 

АЙ writers agree, Molina says, that [истит cessans may be claimed if it is 
involuntarily suffered. ‘The only question is whether it may be claimed if it 
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is spontaneously incurred. The common opinion, to which he subscribes, 
favors it even in the latter case. Voluntariness is irrelevant to the determina- 
tion of the just value. Four separate and mutually supporting arguments are 
then given in favor of the title. First, money is worth more when it is subject 
to a merchant's industry; therefore, the merchant can charge according to its 
higher value, Second, what is of special value to the seller can be sold at a 
higher price by him, and money is of special value to businessmen, Third, 
money is а tool, and the lender, depriving himself of his instrument, can ask 
compensation for it. Finally, the hope of gain has a pecuniary estimation and 
can be sold; therefore, a lender can sell the hope of the gain he would have 
made." 

Molina restricts the title in two ways only. The title may not be urged if 
there has been only a possibility that the loaned money will be used for 
business and there was no definite intention to use it there. Nor may the 
title be claimed if one’s business actually suffers no decline because of the loan. 
In particular, merchants selling on credit, who often increase their business 
by their virtual loans to customers, cannot charge more for the credit price 
on the strength of lucrum cessans. This is а new, important, and not mild 
reservation." 

On the whole, however, Molina is a warm and convinced supporter of the 
title. The easy way with which he dismisses the old insistence that the loan 
must be involuntary or charitable shows how at last this rule had ceased to 
be of particular importance. In Molina’s hands, the title lucrum: cessans is 
not completely unrestrained, but it is securely entrenched and firmly believed 
ini 

Lessius goes even farther in admitting lucrum cessans without restrictions. 
The most acute of economic тогайы», he finds ће ttle a congenial one; and 
he does not stop at compromises in allowing its place in economic life. His 
great innovation is to extend the title to money taken from business in order 
to have it ready for lending. The loan the lender eventually intends to make, 
says Lessius, is the mediate cause of the loss of business profit to him. There- 
fore the lender “can charge for having reduced money from a fecund to a 
sterile state." Thus the merchants are excused who withdraw their money 
from business in order to be ready to loan to the king. It is alo licit to charge 
lucrum cessans if ће money you lend had not even actually been taken from 
business, but had only been conditionally intended for business; that is, 
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luerum cessans can be claimed if you had the intention of using your money 
їп business unless many would-be borrowers sought loans from you. To this 
admission the objection is raised that it is here illicit to collect [истит cessans 
from any particular borrower because you have not foregone business profit 
оп his behalf, but, as you intended to Joan to many, rather than to devote your 
money immediately to business, you simply forego a loan to someone else in 
lending to another, and it is never licit to charge lucrum cessans simply for 
foregoing an opportunity to make profit on another loan. Lessius rep 





Although no particular loan, separately considered, be the cause, all, however, 
collectively considered, are the cause of the whole [истит cessans; for, in order to 
lend indiscriminately to those coming by, you abstain from business and you 
"undergo the loss of the profit which would come from this. Therefore, since all 
collectively are the cause, the burden of compensation for this profit can be 
distributed to single loans, according to the proportion of each?* 





"The distribution of the debt of interest among the collectivity who caused it, 
according to the proportion of the benefit received, is, Lessius declares, 
exactly similar to the process by which the mons pietatis collects interest. 
"The only qualification necessary is that the lender "always retain the inten- 
tion to do business, if a loan is not sought.” This could not have been a 
very formidable requirement to lenders constantly asked for loans. 

Tt needs no commentary to point out how far Lessius" general argument 
goes to justify all professional lenders. No major authority before had ever 
allowed lucrum cessans to any but businessmen or investors actively planning 
to use their money in commerce or agriculture. Here, for the first time, the 
title is granted to men whose main business would be moneylending, It is a 
momentous, if logical, step. Lessius only restrains the full force of the title by 
adding that it is "not easily” admitted into practice, though theoretically 
sound, But “not easily” is not much of a restraint. 

‘On two other smaller points, Lessius also brings forward а new view. 
Following Navarrus, he says that uerum cessans may be charged on the loan 
of sums meant for business even though one has at the time a reserve of 
cash for other purposes; more comprehensively than Navarrus, he adds that 
interest can be charged, though this reserve is kept out of “empty fear.” He 
also denies that the lender need subtract the value of the labor he would 
have expended in business from his estimation of lucrum cessans if he would 
have preferred to work than to have lost profit through not working? This 
position is entirely new, every preceding theologian of importance having 
said that the expenses and labor of doing business must be deducted from 
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the gross profit in determining lucrum cessans, Lessius, by adopting his stand, 
makes it explicit that lucrum cessans itself is not paid for giving up the 
opportunity to work, but for the profit coming from the money itself. The 
‘extra amount added on here to Jucrum cessans is the compensation for the 
work which the lender would have preferred to undergo if he were not paid 
to sacrifice it. 

With Lessius, Luerum cessans is thus a title available to almost all lenders, 
not only businessmen and investors, but potential businessmen and investors; 
it is chargeable though the lenders have cash reserves for irrational reasons: 
and the value of the lender's labor need not be taken from the value of his 
capital in calculating the interest. This is a broad, inclusive, and unprece- 
dented position 2* 

Tt is entirely supported by Lugo. Lucrum cesrans is “the general title for 
purging usury." ® He defends it by the now standard arguments and says 
the common opinion is for it. With Lessius he argues that the title is present 
оп money deliberately withdrawn from business to have it ready to loan. 
‘The loan is the final cause of the businessman's los, although he has not yet 
been asked to lend. The foreseen will of the borrower petitioning for a loan 
is the efficient cause of his ceasing business. In the grand language of specula- 
tive theology, the needs of borrowers in general cause the lucrum cessans, just 
as all sinners in general were the final cause of Christ's Passion. This argu- 
ment, Lugo adds, will justify both those who “foreseeing the king will seek 
а loan, withdraw their money from business, so they тау have such а sum 
‘on hand," and also those who withdraw their money to meet the needs of 
borrowers in general. Merchants need not deduct their labor in estimating 
lucrum cessans, for, with almost the same amount of work, they would have 
earned more profit if they had kept the money they loaned." 

‘Thus supporting Lessius, Lugo goes beyond him in allowing that even 
remote gain, as well as probable lost gain, may be calculated in determining 
lucrum cessans, provided the profit is evaluated with deduction for its doubt- 
fulness, Similarly, the profit a lender would have made by reinvesting the 
lost profit may be added in calculating the total interest due" Later, in treat- 
ing of the obligation of restitution on a usurious contract, Lugo says more 
sharply, 


For interest of lucrum certans it does not suce that the lender could have gained 
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in some other way, but it is required that de facto he would have gained if he 
had not loaned. 





Bot he adds, again leniently, that a confused knowledge of how he would 
have gained suffices to justify the lender? 

At the same time, Lugo is far more conservative than Lessius in insisting 
that the borrower has the right to choose how the Zucrum cessans he pays 
will be calculated. There are two alternatives. By one method the lucrum 
cessans will be determined by the success of other businesses similar to that 
which the lender is engaged in during the period of the loan, and the 
borrower will be held to keep the lender only in the same condition as these 
other businesses. If they lose, the borrower may deduct the amount of the 
loss from the loan and return even less than he borrowed. It is unjust, Lugo 
says, for the lender to be certain both of his capital and his full profit by 
force of a loan, when he would not have this certainty if he did not lend, 
By the second method, the probable [истит cerranz is estimated in advance, 
according to past experience, but a deduction is made for the possibility of 
loss. Under this alternative the lender gets security of capital and profit, but 
not the full profit he might have made” Presumably, this second way was 
the common way of computing interest, for it is dificult to believe that the 
cumbersome first procedure was practicable. Nevertheless, Lugo teaches 
theoretically that the borrower must be given his choice, for if one or the 
other method is imposed on him, an extra obligation beyond that of com- 
pensating the lender is usuriously imposed on the borrower by force of the 
loan. 

Lugo's teaching is also restrictive in following Molina’s doctrine that 
merchants cannot charge luerum cessans on credit sales which actually in- 
crease their business. Lugo states here what may be taken as a general 
principle governing the determination of interest: "It [истит cessans] is not 
only to be considered in relation to a single borrower, but in relation to the 
whole operan." Although merchants may lose money on individual 
loans, by the whole operation of credit sales they increase their profit and 
hence have no claim to interest. 

Finally, and most importantly, Lugo is conservative in pointing out the 
value of the medieval criterion of intention and in restoring it in a modified 
form to a place of importance. Intention alone, he teaches, cannot make an 
act unjust, But if one prefers lending and receiving lucrum cessans to doing 
business and making a profit in that, there is a clear indication that one 
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hopes to receive more through the loan than one would actually have made 
through the business, or that one hopes to avoid some difficulties of work, 
and, as even the avoidance of work has a pecuniary value, there is evidence of 
ап intention to gain from the loan. The lender preferring lending to other 
work is probably asking more for his loan than he actually has a ttle to by 
lucrum cessans. There is no objection, however, to preferring lending to other 
work if a lender chooses it not as a way of getting greater profit or avoiding 
difficulties estimable in money, but because “that way of making money is 
‘more according to his talents and character, and he avoids some inconven- 
dence, which, however, he would not redeem at a price.” * These precisions 
‘on the place of preference in regard to interest titles had not been so mod- 
rately and so exactly stated by the medieval writers, who made intention 
the supreme criterion, and they had been overlooked by the modern writers 
who swept the intention criterion aside completely. Lugo deserves some 
recognition for making such necessary clarifications, though their effect is 
conservative and restrictive. His basic acceptance of lucrum cessans as “the 
general title for purging usury” shows that his reservations were not thought 
by him to press too heavily on lenders in practice, and his estimate that 
lucrum cessans was the "general ttle” reflects his age’s complete approval of 
it 





5. The Eighteenth Century 


Ballerini here, as usual, takes a stand of great rigor, and his views, which 
are a strong return to the opinions of the fifteenth century, offer a striking 
contrast to the trend of theory and practice. He insists that а loan must be 
charitably intended, that interest can never be sought for itself, and that it 
‘would be entirely wrong to make a business of lending by seeking [истит 
cessans on money conditionally intended for other investments. One can 
never licitly prefer to lend, and the mere hope of gain will vitiate any title 
present. The loan must be the immediate, not the remote, occasion of the loss 
of profit. If one has а cash reserve he cannot claim истит cessans. The gen- 
eral rule is that true interest is a pure indemnity; it can never be lucrative, Не 
agrees that his standards will seem “wonderful” to those who judge by daily 
practice. In general his contemporaries, even those who have a just title, 
primarily seek profit, not indemnification from a loan, and so by the ancient 
definition are usurers?* 

To this anachronistic voice, Zech replied with the standard later scholastic 
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arguments and with one of the first explicit theological recognitions that there 
had been a change in theological opinion on the ti 

This is a memorable example, in that an opinion, either openly condemned by 
the older writers, or at any rate never set out in plain words, still in the time of 


Soto recognized as less probable, defended by its later patrons, as Soto says, with 
fear and trembling, is now everywhere common." 


"The truth of Zech’s last observation, that the opinion for it is “everywhere 
common," is confirmed by St. Alphonsus, who defends lucrum cessans in 
almost the same terms as Lugo? The language in which he defends the 
lender charging interest on money that he had “conditionally devoted" to 
business and then lent is significant: 


Although he has an inefficacious will of doing business, yet he wills eficaciously 
to gain justly; and because he can gain, he can now gain justly from the loan, 
singe the loan is the true and efficacious cause that gain from businesses ceases 
for him 


‘This language is not precisely a declaration that profit can be sought on a 
loan by force of the loan alone. But it is a recognition that interest, which 
‘objectively considered is only compensation, will normally be looked on by 
the lender as profit. Here the most respected interpreter of the late scholas- 
tic tradition approves the common custom of speaking of interest as gain 
on а loan. In this recognition and approbation the title of истит cessans 
receives its fullest and freest acceptance. 


Conclusion 


uerum cessans, an object of suspicion up to the end of the fifteenth 
century, has become accepted as the normal source of profit on a loan, The 
medieval period had laid the basis for the title in allowing it when the debtor 
was in delay; for even this limited admission involved recognizing a causal 
power in money independent of labor, or, to put it more accurately, it in- 
volved recognizing that money need not always be considered by moralists 
formally as an empty measure, but could be considered as interchangeable 
with the productive goods it could buy; and as in the case of the triple con- 
tract, one inconsistent medieval admission was sufficient ground for a great 
development in later times. The productive power of money in concrete 
situations is clearly shown by Cajetan, and after him, except for the reaction 
of Soto to a pure labor theory of value, it becomes generally acknowledged 
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by the scholastics that money destined for business should not be treated 
simply as a sterile measure. At the same time that Cajetan pursues the 
analysis of the nature of money to its logical conclusion, Summenhart strikes 
at the notion that one cannot be paid for voluntarily damaging oneself and 
shows that compensation is perfectly proper if one foregoes an advantage or 
suffers а loss on condition that compensation be made for it. But it takes 
another fifty years for Cajetan's and Summenhart's analyses to be given full 
weight. Then Navarrus strikes off the fetter of the charitable intention, and 
the title becomes a generally practicable one. With Molina it is finally estab- 
lished, though not used without certain reservations. Lessius takes the next 
great step of allowing it even when the loan is only mediately the cause of the 
lost profit, and even when the money loaned was only tenuously and con- 
ditionally destined for business; and he makes the important addition that 
can be asked, even though one foolishly has other money in reserve. Lugo, 
generally supporting Lessius, makes necessary clarifications on the nature 
of preference. The title is now accepted without limitation or real reservation, 
‘except for the useless and lost protests of Concina and Ballerini, With St. 
Alphonsus, we find lucrum cessans acknowledged as profit which a lender 
may, under a just title, legitimately seek upon a loan. 





CHAPTER хш 


IMPLICIT INTENTION AND IMPLICIT CONTRACTS 


As important as the developing general acceptance of any contract or 
interest title was the increasing recognition given the good faith of the 
average investor and the rectitude of customary business practices. In the 
Middle Ages any intention in making a loan, other than that of charity, was 
condemned, and any contract effecting approximately the same results as а 
loan was suspect of being done in fraud; from the beginning of the sixteenth 
century the increasing tendency was to presume the intention and the contract 
of the investor justified, unless the contrary was clearly demonstrated. In- 
creasingly it was postulated that a lender or investor had an implicit intention 
to gain by an honest title or contract; and simultaneously, the objective 
counterpart of an implicit intention, an implicit title or contract, was found 
to exist in contracts that on their face might have been considered loans at 
usury. 

‘The development of the idea of implicit contracts and intentions was, 
indeed, absolutely necessary if the triple contract, the personal, insured, or 
redeemable census, and lucrum cessans were to be of great practical useful- 
ness; and it is safe to say that the two new contracts and the great interest 
title would not have been of much importance to the mass of businessmen, 
bankers, and investors unless these contracts and titles had been found to 
exist in common economic life by the aid of the doctrine on implicit intention, 
А somewhat artificial impression is given by treating this teaching apart from 
the contracts to which it was intimately linked. Nonetheless, since the зате 
basie idea is involved in a variety of applications, it is most instructive to 
consider the idea by itself, immediately after the contracts and interest title 
it most concerned, to relate it to them in particular, and at the same time to 
lock ahead to other applications in relation to contracts of exchange. 





1. Application to the Triple Contract 
"The first use of the idea of “implicit contracts” is found without very 
much elaboration in the discussion of the triple contract. Giving the history 
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of the formal defense of the contract, we have expounded it as three separate 
contracts, into which it was formally analyzed. In fact, as its name itself 
implies, it was normally a single contract with a triple effect. The very 
‘existence of the triple contract regularly depended on the acceptance of the 
doctrine of implicit intention, This is perfectly clear in Cajetan, who states 
the form of the contract asi is commonly used in Germany, as it is defended 
by Eck, and as it is reported by Abbot Koellin, According to Cajetan's 
report, the form of the contract simply states that Peter gives Paul, а mer- 
chant, 100 florins, on condition that Paul assign him for his share of the 
profit 5 florins annually; the rest of the profit is left to Paul, and Peter's 
capital is kept safe/! The words “loan” and “at usury” are, of course, not 
used, and the formula employed of “consigning money" might have been 
the customary form for investing in partnerships. There is, however, no 
formal mention of partnership or insurance, nor any explicit statement that 
three separate exchanges of value take place. The hare facts are set forth, 
"The theologian is allowed to analyze their substance. The defenders find 
there the triple contract. Yet the three contracts, as Abbot Koellin reports are 
claimed to exist only virtually; or, as the defenders also say, they are "pre- 
supposed”? "The actual form of the contract does not differ except by its 
judicious wording from the form of a loan. 

Since the form Cajetan gives is, according to his authorities, the standard 
‘one in use in Germany, and as the German triple contract is the center of 
most sixteenth-century discussion, it is а fair inference that the triple contract. 
was а case where implicit contracts had to be assumed — at least if the triple 
contract was to be used to justify common practice. This inference is con- 
firmed by Summenhart's statement that “the form” of the guaranteed partner- 
ship is not different from "the form” of а loan? Also, both Eck and Major 
speak of the triple contract as favored by wards and widows; * and since 
these persons were accustomed to deposit with merchants at a fixed rate, it 
may well be that Eck and Major understood such simple deposits, too, as 
implicit triple contracts. 

Of the early writers defending the triple contract, however, only Major 
finds it necessary to engage in a defense of the existence of the implicit con- 
tracts. He offers the pious conjecture that in some earlier age, when the con- 
tracts first arose, the three must have been made separately, but now, he says, 
“they are presumed to exist by the common custom.”* The hypothesis of the 
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past practice, which Major apparently requires in order that there be some 
basis for the actual, if implicit, existence of the three contracts, is, of course, 
a myth. But despite this, in Majors understanding of the contemporary 
practice, any investment with a businessman at a fixed rate, the investment 
being insured, is presumed to be a triple contract because this is the common 
жау of contracting with businessmen. There apparently needs to be no ex 
plicit differentiation from a loan, if the three contracts can be discovered im- 
plicitly upon analysis, and if the custom is to understand such investments in 
such a way. 

Navarrus extends this simple defense at length in the Commentarius de 
usuris? Citing the Roman law, he declares that "regularly there is the same 
power in what is tacit as in what is expressed”; therefore if three explicit 
contracts are licit, so are three implicit ones. But how is one to know that 
these implicit contracts exist or were intended? Navarrus's first answer to 
this delicate question is to give an example, A merchant publicly announces 
that he will receive money from anyone wishing to give it to him in partner: 
ship with agreements guaranteeing the return of the principal and a fair 
reward, the merchant keeping the rest of the profit in exchange for the in- 
surance he gives. Afterwards, anyone acting оп this offer presumably intends 
to contract partnership with, and to receive insurance from, the merchant, if 
he declares it to be his intention to follow the terms of the offer. But this 
only a textbook illustration. What Navarrus finds in practice, as we have 
жееп above, is “an immemorial custom” of putting out the money of widows, 
wards, and the Church with merchants at 4 per cent; and apparently in such 
investments the three contracts are not explicitly expressed, Now Navarrus 
admits thatthe contracts cannot always be presumed where money 
a merchant by a deserving person such as an orphan. The contracts “cannot 
be subunderstood from the nature of an [investment] contract by itself.” 
Nor has there been any public announcement by the merchants that they 
will take money in such a way. Yet the 4 per cent investment contracts are 
made by pious men, and the custom is old and general. Are the investments 
to be condemned because the triple contract is not explicitly made by the in- 
vestors? Is there any way of supposing it to exist implicitly? 

Faced with the de facto situation, Navarrus, like Major, first supposes 
that at some earlier period the contracts were made explicitly. The custom of 
making them explicitly would have been like the public announcement of 
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his hypothetical merchant; persons investing their money with businessmen 
accustomed to contract in this way would intend to enter the three customary 
contracts. In time it would have been taken for granted that the three con- 
tracts were made whether they were expressed or not; and so а habit of 
using implicit contracts in this matter would have arisen, and the fact that 
the present contracts were simply a continuation of past practice would show 
that the three contracts were sill implicitly intended, although they were now 
по necessarily expressed. А person acting on the usual custom would intend 
the three contracts, just as much as a person acting оп the public offer of the 
hypothetical merchant." 

‘As for the assumption that such a custom of making the three contracts 
explicitly did in fact once prevail, Navarrus thinks its correctness may be 
proved easily. Certainly in an earlier age guaranteed investments at 4 per cent 
were made. But since this earlier age was a more pious and scrupulous one 
than our own, it is inconceivable that such а custom would have become 
widespread unless the three contracts had been explicitly made. This purely 
theoretical reasoning is reinforced by only one document, the decretal Per 
vestras, which, Navarrus claims, approved an investment in the form of a 
secured partnership in the thirteenth century.* By this hypothetical historical 
reconstruction, for which no single bit of evidence exists except his distorted 
reading of Per vestra, Navarrus defends the old contracts of deposits with 
merchants and bankers considered as usurious throughout the Middle Ages. 

In truth, despite his first insistence on the custom of explicit contracts as a 
prerequisite for the legality of implicit contracts, Navarrus places no real 
weight on this; for we soon find him saying that the original users of the 
contract could have expressed their intention “tacitly and implicitly"; so 
although he says the contracts cannot be always “subunderstood,” we find 
him doing precisely that in the past as well as in the present, and now he 
insists on the observation of only one new essential condition, This essential 
condition, on which Navarrus really rests his acceptance of the existence 
of implicit contracts in a simple investment contract, is that the return 
guaranteed on the investment be a low one. He argues that the merchants 
usually make 12 to 15 per cent with the money invested with them; there- 
fore, if the investors receive only 4 per cent, the difference between the two 
returns can be explained only by supposing that 8 per cent of the investor's 
return has been allocated by implicit contracts to pay for the guarantee of 
his capital and the steady 4 per cent Again, in his Consilia, when he is asked. 
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if a guaranteed partnership at 5 per cent is Бей, he urges that three explicit 
contracts be made; yet he docs not condemn the contract absolutely as it 
stands without the explicit clauses, but says only that, as he is not a merchant, 
be will not judge the justice of the price; nor does he here plead an antecedent 
custom of explicit contracts, On the other hand, if the investor's profit is a 
эше 8 per cent, as is customary in Rome, there is no evidence that a proper 
sum has been paid for the guarantee, and so Navarrus finds that the investor 
commits usury, although itis the Roman custom to contract in this way and 
at this rate." In short, Navarrus finds the existence of implicit contracts 
wherever the rate of return on a deposit or similar investment is substantially 
less than the profit the recipient of the deposit gets from his use of it, He is 
forced to this position if he is not to condemn “the immemorial custom” of. 
France and Italy, which he is at such pains to justify by the triple contract, 

Molina, although he is far briefer, takes substantially the same position, He 
writes, 





Never are the simple, who do not know how to distinguish these matters, to be 
condemned, if they give their money with agreements of this kind to one who 
they do not doubt wants to do business with it and profit by i. 


Lessius similarly approves a formula virtually identical with the one 
described by Koellin to Cajetan." Lugo says simply and comprehensively 
that the necessary three contracts may be conceded to exist implicitly ifthe 
investor gives his money in good faith ro a merchant.” 








2. Generalization of the Approach 


‘Although the appeal to implicit contracts was peculiarly apt in treating 
of the triple contract, it was not confined to this. As early as 1498 Cajetan 
discussed the subjective counterpart, implicit intention. He presents the case 
in this way: 
when some confusedly intend to profit licitly, not from the use of money which 
they give the exchanger, but from an exchange from which they believe others to 
profit, it does not seem that they are condemnable — rather their contracts should 
be interpreted to the better part. For from this, that they say they wish to profit 
from exchange, they seem to insinuate that they wish to enter such a contract 
although they do not know how; especially if they claim that they wish this profit, 
because if those exchangers conversely made such a contract with them, they 
would demand greater profit. For, from this, it now appears manifest that they 
intend to enter the abovementioned exchange contracts, and so much the more 
justly as more mildly than the exchangers. 
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"This may be admitted, because it does not seem true that commonly in practice 
those wishing to transfer their money with profit say they wish this for the use 
of the money; but perchance there are some evil persons saying this, or, as 1 think 
truer, those words are said ignorantly by some, believing they assign а rational 
cause, And if some, ignorantly assigning а reason of this kind, intend to enter a 
contract of exchange and by this to bring back a profit, although they err in 
assigning the reason, they do not commit an injustice; just as if one believed 
himself to gain licitly in a contract of buying and selling because of the time in 
which he kept his money tied up, and yet he neither bought nor sold, except at 
the just price! 


Cajetan thus takes the position that if objective justice is observed and the 
parties intend to act justly, itis morally irrelevant if they say and even believe 
that they gain on the loan itself. 

"The radical postulation of good faith in the investor is carried further by 
‘Summenhart. He has said, it will be remembered, than an ordinary census 
is not usury because it is the sale of a right? He maintains further that the 
use of “loan” instead of “census” says nothing as to the true nature of the 
transaction. Although the word “loan” is retained, the contract becomes а 
sale when the grant of money becomes irrevocable. It is objected that if a 
man intends to loan at a profit, he is a usurer; and here the alleged buyer 
believes that he loans at a profit. Conrad replies that he "virtually consents 
to a loan clothed with such circumstances that it has been made a purchase 
and sale," But, the objector presses, if a man commits adultery with a 
woman whom he believes not to be his wife, although in fact she is, he sins. 
Similarly, a man believing himself to loan at a profit, although in fact he does 
not, sins. Conrad replies with an answer, which like Cajetan's on exchange, 
indicates a great willingness not to condemn popular usage which simply 
fails to use theologically acceptable formul 


It isto be said that it [the alleged analogy] is not similar: because the man 
knowing his own wife, while believing her to be another's, acts against con- 
science which leads to hell: because he wishes to perform an act illicit in itself; 
because he believes her to be another's and yet performs the act. Therefore, God 
imputes it to him, as if in fact she were another's, for he would not know her less 
if she were another's: . . . but it is not thus in the case of our conclusion: 
because A, performing a contract licit in itself, although he believes it to be a 
loan, yet, nevertheless believes that loan not to be of the number of those of 
which Luke 6:35 is spoken. But he believes that loan to be another case and in 
the number of those cases in which it is licit to receive beyond the principal, of 
which cases, one is that in which there does not remain the nature of a loan; and 
he ats in good faith. 
“Сш, De cambis пуу ia "See mpra p 235. 
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Technically any loan is covered by Luke 6:35. But Conrad argues that а 
man may have a just ttle entitling him to compensation on а loan, or his 
transaction may not be a formal loan at all. The man acts in good faith to 
collect his objectively licit gain. He simply is ignorant of the technical 
formulae to justify his action, His good faith is his protection, The would-be 
adulterer acts not only out of ignorance of his true rights, but with the con- 
sciousness that he performs an evil act a consciousness entirely unlike the 
mental state of innocence of the lender.“ Conrad thus joins Cajetan in main- 
taining that if the party's intention is good and his contract can be objectively 
analyzed into a contract other than a loan, no sin of injustice is committed, 
though the investor believes he profits on a loan. 

Cajetan had dealt with good faith only in regard to the exchanges; Sum- 
menhart had formally considered only the rather special case of an “irrevoca- 
ble loan," not extending his analysis to the temporary census. But by far the 
most extensive, as well as the most official, approval of the use of implicit 
contracts, into which prima facie loans might be analyzed, was given by the 
Jesuit theologians in the course of the 5 per cent controversy. At first it 
seems clear that the Jesuit confessors regularly tended to persuade their 
penitents to make their contracts explicitly different from loans; ™ but, as 
we have seen, their efforts met with the stubborn popular suspicion of com- 
plexities added to a simple contract." The 1573 Congregation decided that 
the triple contract might be understood to exist virtually if money was given. 
to а merchant for a partnership, with the capital safe and the profit fixed. 
At the same time it said that custom of itself would not legitimize the 
straight 5 per cent contract?" The 158 Congregation was far more liberal 
‘The cases in which the 5 per cent was a loan were treated as an exception, 
mot the rule. The $ per cent contract was approved “unless it had the 
character of a loan"; and the Congregation added that the contract "has not 
necessarily such a character, unless it is made without respect of persons.” 
The s per cent was to be considered usury, if it was sought by force of a loan 
alone; or if in a loan it was sought without pretext of ttle, or with false 
title, or with the deliberate exclusion of all titles, or in a contract not called а 
Joan where no pretext existed. But if the person of the borrower was con- 
sidered by the partics—that is, if the borrower were a merchant, or the 
owner of fruitful lands, or a working person, and the contract was made 
‘with him principally in consideration of his status — the 5 per cent contract 
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in place of the loan, nor does it alter the fact that they commit what is 
objectively a sin, nor dees it relieve theologians of the responsibility of 
enlightening them about their error 

Ie is hard to dispute Ballerini's description of current practice; for clearly 
the resolution of loan contracts into implicit licit contracts had been generally 
authorized at least since the general Jesuit Congregation of 1581, and, as he 
suggests, very few loans would have been found usurious under the system of 
implicit contracts recommended by the leading theologians of the day, with 
the important qualification, ignored by Ballerini, that the return would 
have to be moderate, The wisdom or value of his uncompromising logic, 
which left no room for economic change or analytical development, may not 
be evident. But his protest is some measure of the distance the body of 
scholastic opinion had advanced from the fifteenth century, 

‘Against this attack Zech reasserts the two fundamental principles governing 
the later scholastic theory of the implicit contracts. The first is 








that nothing is more certain than the same effect, the same profit, сап be sought 
through different contracts and interpreted differently. Profit оп a loan ean be 
illicit, the same profit on a census will be licit*® 





‘The second principle is that the contractual formula itself does not need to 
be explicit, if the parties intend to contract lictly, and if their contract can 
be reductively analyzed as а licit опел" Contractual formulae аге concise 
like algebra, and there is no need for them to express everything in detail, if 
custom has established that certain formulae mean a particular kind of trans- 
action. Zech grants that implicit contracts within the main contract might 
mot be supposed to exist, if the transactions indicated by them were a novelty; 
at an earlier age a good intention was not sufficient, because the licit con- 
tracts of today were not known. But when the custom exists of transacting 
in this way, not expressing the contracts explicitly, it is a fair presumption 
that the ordinary person means to use them, when he contracts in the custom- 
ary manner." Similarly, the reception of money by a priest for conducting а 
religious burial might be considered as топу in itself, But if it is customary 
for a gratuity to be offered for such a service, the priest's implicit intention 
тау be presumed to be an intention to accept a payment as a gift!" More- 
over, ignorant persons make contracts all the time, guided by the customary 
approval of the learned, without being explicitly aware of the nature of the 
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contracts they enter? Few persons who buy the real census or the life census, 
which Ballerini allows, are aware in one case that they are buying part of а 
farm; nor in the other, are they usually aware of the exact price of a man’s 
average life span. Most people act in the ways they find taken for granted 
as liit and pay the price gencrally supposed to be just. They need no more 
than their general intention of acting justly in order to enter particular con- 
tracts justly." Every contract that can be analyzed as other than a loan 
should be so treated even though the words "loan" and “usury” are used in 
the contract?" Moreover, Zech says, with real originality, not all contracts are 
to be found in Roman law: a new contract is to be judged by the substance 
of its act, and if the substance is identical with the triple contract or census, 
it is to be judged as such, and not as a loan’ With this introduction, he 
defends “the German contract”; itis, in effect, the same 5 per cent contract 
over which we have seen such heated discussions in the sixteenth century. 
It is a splendid example of a contract containing a legitimate contract only 
implicitly. 

St. Alphonsus says nothing specifically on implicit contracts; but he ap- 
proves the seeking of profit on a loan, where lucrum cessans would exist only 
implicitly, and he approves the triple contract as it is commonly practiced.” 
Hence we may fairly conclude that he too, at least implicitly, approves them, 








Conclusion 


The notion of implicit contracts was first proposed in an isolated case by 
Cajetan, then accepted unanimously by all defenders of the triple contract, 
then, after the Jesuit Congregation of 1551, applied to guaranteed partner- 
ships, the census, exchange, and cases of interest. Perhaps more than any other 
single factor, it transformed the scholastic theory of usury. Not only were 
the effects of the triple contract and census those of a loan, but even their 
form did not need to be explicitly different from a loan, ifthe form could be 
analytically reduced to а licit contract. Interest became lawful, even when the 
damages compensated by it were not specifically alluded to. By appeal to the 
implicit intention of acting justly and to the implicit existence of other con- 
tracts and titles, most of the credit business of Europe was considered moral. 
Even the initial requisite of a preéxisting custom of making expressly the 
contracts now assumed to exist implicitly was never seriously demanded, nor 
could it have effectively been met. In truth, the general theological practice 
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tended to legitimize any credit operation where the interest rate was not 
exorbitant and the helpless were not exploited. 

In the face of this highly practical tendency to look at the substance, not 
the form, there may well be astonishment that so much time and thought 
were lavished on highly formal analyses of census, societas and the exchange 
contracts, Could not every credit transaction be analyzed as a sale of a right 
to money and the rigid usury theory forgotten? The question is not an easy 
опе to answer. In partial response a distinction must be drawn between 
what the scholastic moralists were willing to permit among the uneducated 
faithful and what they felt it their duty not to permit in analysis. The tradi- 
tion of analysis was technical, subtle, and in its way sophisticated. The scholas- 
tic analysts no more considered abandoning its niceties than they would have 
considered abandoning the discussion of free will and grace, although the 
simple faithful knew as well as they the simple answer. A more fundamental 
reason for the continuance of the formal analysis is that there was always 
the danger of a regression to а simpliste interpretation of the usury theory 
which would make prohibition of gain on any credit transaction the rule, 
Ballerini, in fact, is an example of just such a regression, Consequently, 
pressure always existed on the more sensitive moralists to show that each 
contract —the census, the exchange, the guaranteed partnership — could 
be justified on its own merits. Until a general transformation of viewpoint 
was achieved so that profit on credit transactions was commonly accepted by 
the moralis, each contract had to be considered a separate battleground, 
Until the time of St. Alphonsus, then, there is formalism in the scholastic 
analysis, but a formalism necessary to secure the theoretical advances made 
by those endeavoring to show the many ways in which the usury rule did 
not confine the course of credit. 





CHAPTER XIV 


THE RISK OF LENDING 


"The triple contract, the personal, redeemable census, lucrum cessans, and 
implicit contracts were gradually accepted. Yet the apparently much clearer 
case of the risk involved in lending was treated with far greater circum- 
spection, In the Middle Ages, Naviganti outlawed as a title to interest even 
periculum sortis, a isk assumed by a lender acting as insurer for his debtor, 
and except for the doubtful deviation of Giles of Lessines, the medieval tra- 
dition was unanimous and adamant against allowing the much lesser risk 
of the loan itself as a title to compensation. Because the scholastic tradition 
was so strongly against it, and because risk seemed inherent in lending, so 
that to admit it as a title appeared to admit usury itself by abandoning the 
ideal of a gratuitous loan, the new title was admitted only reluctantly and 
with the greatest qualifications. One traditional factor in its favor was the 
medieval allowance of the purchase of contested debts at a discount. But, 
їп substance, risk was an entirely new title, and the development of opinion 
in its favor was a completely postmedieval enterprise, In the course of this 
development a significant change in the meaning of terms occurs: where 
periculum sortir customarily referred in medieval times only to the risk 
of capital borne by the borrower or by the lender acting as insurer, it now 
became the term to describe periculum matui, the lender's risk in letting 
‘out his capital. We turn to a survey of the revolution by which risk became 
а common title, 





1. Risk in Credit Sales 
‘The exception to the unanimity of medieval opinion against the title of 
risk was, it will be remembered, Giles of Lessines’ singular declaration that 
risk could justify merchants selling on credit who feared expenses in collec- 
tion? Conrad Summenhart revived this opinion. A merchant may ask 
compensation for his fear of expenses in collecting a debt, provided that he 
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would prefer not to sell on credit at all? It is objected that a merchant can 
secure himself in other ways against nonrepayment — for example, by de- 
manding a pledge —and so never needs to worry about being repaid. But 
Summenbart realistically replies that asking pledges might cause so much 
irrational complaint from customers that the merchant would lose business, 
‘Therefore, he should be free to lend without security and be able to ask pay- 
ment for his consequent anxiety. Unlike St. Antoninus, Summenhart be- 
lieves, too, that a charge for the general risk of having some bad debts, 
difficult to collect, may licitly be spread over all the customers. 

At the same time Summenhart insists that the merchant may charge only 
for his fear of the expenses of collecting a bad debt, not for his fear of the 
simple loss of his capital. A merchant cannot charge for risk, for example, 
because he fears his debtor will default or run away. If a merchant fears 
losing his principal in this way, he ought to fear equally the loss of any 
interest he charges; the charge is по protection, Here, reversing his earlier 
position, Summenhart will not admit that the risk of having some bad debtors 
can be spread over all borrowers? 

The distinction between a fear of the expenses of collection and a fear of 
а simple default may seem somewhat tenuous. But what Summenhart wants 
to allow is a charge for the possibility of such clearly extrinsic expenses as 
the cost of traveling to another city, court charges, and lawyers’ fees, These 
‘expenses he feels are not inherent in lending, but, since risk of them is assumed 
by а seller on credit, he can ask his buyers to compensate him for them. On 
the other hand, the loss of the capital itself is inherént in lending. As he 
remarks, the merchants equate any loan with “an assumption of risk." * He 
will, then, not allow a charge for this risk where there is no danger of physical 
expenses beyond the loss of the principal itself; for presumably he feels that 
the admission of such a charge would be to deny the usury prohibition, 
Moreover, at no time does he extend even his limited admission of the title of 
risk of expenses beyond the special case of credit sales to the case of loans 
proper. Thus, even this bold author, full of so many daring proposals on 
usury, offers only the most cautious and restricted recognition to risk, 








2. The Bull Inter multiplices 
In 1516 the Fifth Lateran Council ratified the bull Inter multiplices of Leo 
X, approving the montes pietatis. In the introductory section of the bull, 
usury is said to occur when “from the use of an unfruitful thing, without 
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labor, expense, or risk, one seeks to acquire gain and increase."* At a much 
later date some authors urged that the bull, by its declaration that usury was 
what was taken without risk, meant to imply that if the charge was for risk, 
по usury occurred! This interpretation is not possible. First, it is by no means 
clear that the bull means to say or imply anything on the nature of usury 
itself. The introduction may be only summarizing the position of the oppo- 
nents of the mons, although one might argue, without too strained an 
exegesis, that the Council does accept this definition of usury as a proper one, 
Secondly, and much more importantly, it would have been a radical innova- 
tion if the Council had meant that periculum mutui was a title to interest 
when not a single scholastic theologian had ever admitted it. That the bull 
meant to make such an innovation without explanation or discussion is 
credible, Clearly, what it means by "periculum" is "periculum sorti in the 
medieval sense, the risk assumed by an investor in a partnership; for this 
is the only kind of risk that would normally have been understood as а 
possible excuse by any theologian of the period, and we cannot suppose that 
the bull meant to use the word in a different sense from the common theo- 
logical one, Cajetan, one of the leading theologians of the Council, had 
curtly dismissed the possibility of charging for risk in De cambi, The simple 
peril of nonrepayment of a debt, he had written, “is reputed for nothing in 
exchanges; « . . for he who lends or sells on credit does not licily demand 
something more for risk of this kind which can happen with delay in 
time. ..."7 Moreover, in enumerating the causes for which the mons 
pietatis itself may charge interest — and this is the doctrinal and definitive 
portion of the bull — there is no mention of risk, even though the borrowers 
were to be poor men, who offered great risk, and even though a charge for 
risk could have been an alternative to asking a pledge. Inter multiplices, 
despite йз anachronistic use by later authors, is itself no authority for the 
risk tide, 

















3 The First Defense 


John Medina (1419-1516), a Spanish professor of theology, who spent 
his life teaching at the Collegium ldelphonsimum at Alcala, is the first 
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would prefer not to sell on credit at all It is objected that a merchant can 
secure himself in other ways against nonrepayment — for example, by de- 
manding a pledge—and so never needs to worry about being repaid. But 
Summenhart realistically replies that asking pledges might cause so much 
irrational complaint from customers that the merchant would lose business. 
"Therefore, he should be free to lend without security and be able to ask pay- 
ment for his consequent anxiety. Unlike St. Antoninus, Summenhart be- 
licves, too, that a charge for the general risk of having some bad debts, 
dificult to collect, may licily be spread over all the customers. 

At the same time Summenhart insists that the merchant may charge only 
for his fear of the expenses of collecting a bad debt, not for his fear of the 
simple loss of his capital. A merchant cannot charge for risk, for example, 
because he fears his debtor will default or run away. If a merchant fears 
losing his principal in this way, he ought to fear equally the loss of any 
interest he charges; the charge is no protection. Here, reversing his earlier 
Position, Summenhart will not admit that the risk of having some bad debtors 
can be spread over all borrowers? 

The distinction between a fear of the expenses of collection and a fear of 
a simple default may seem somewhat tenuous, But what Summenhart wants 
to allow is a charge for the possibility of such clearly extrinsic expenses as 
the cost of traveling to another city, court charges, and lawyers! fees. These 
expenses he feels are not inherent in lending, bur, since risk of them is assumed 
by a seller on credit, he can ask his buyers to compensate him for them. On 
the other hand, the loss of the capital itself is inherént in lending. As he 
remarks, the merchants equate any loan with “an assumption of risk." Не 
will, then, not allow a charge for this risk where there is no danger of physical 
expenses beyond the loss of the principal itself; for presumably he feels that 
the admission of such a charge would be to deny the usury prohibition, 
Moreover, at no time does he extend even his limited admission of the title of 
risk of expenses beyond the special case of credit sales to the case of loans 
proper. Thus, even this bold author, full of so many daring proposals on 
usury, offers only the most cautious and restricted recognition to risk. 








2. The Bull Inter multiplices 


Ла 1516 the Fifth Lateran Council ratified the bull Inter multiplices of Leo 
X, approving the montes pietatis. In the introductory section of the bull, 
usury is said to occur when "from the use of an unfruitful thing, without 
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labor, expense, or risk, one seeks to acquire gain and increase."* At a much 
later date some authors urged that the bull, by its declaration that usury was 
what was taken without risk, meant to imply that if the charge was for risk, 
no usury occurred. This interpretation is not possible. First, it is by no means 
clear that the bull means to say or imply anything on the nature of usury 
itself. The introduction may be only summarizing the position of the oppo- 
ments of the mons, although one might argue, without too strained an 
exegesis, that the Council does accept this definition of usury as a proper one, 
Secondly, and much more importantly, it would have been a radical innova- 
tion if the Council had meant that periculum mutui was a ttle to interest 
when not a single scholastic theologian had ever admitted it, That the bull 
meant to make such an innovation without explanation or discussion is in- 
credible. Clearly, what it means by “periculum” is "periculum sortie" in the 
medieval sense, the risk assumed by an investor in a partnership; for this 
is the only kind of risk that would normally have been understood as а 
possible excuse by any theologian of the period, and we cannot suppose that 
the bull meant to use the word in a different sense from the common theo- 
logical one. Cajetan, one of the leading theologians of the Council, had 
curtly dismissed the possibility of charging for risk in De cambiis. The simple 
peril of nonrepayment of a debt, he had written, "is reputed for nothing in 
exchanges; . . . for he who lends or sells on credit does not licitly demand 
something more for risk of this kind which can happen with delay in 
time..." Moreover, in enumerating the causes for which the mons 
pietatis itself may charge interest — and this is the doctrinal and definitive 
portion of the bull — there is no mention of risk, even though the borrowers 
were to be poor men, who offered great risk, and even though a charge for 
risk could have been an alternative to asking a pledge. Inter multiplices, 
despite its anachronistic use by later authors, is itself no authority for the 
risk title, 

















3 The First Defense 


John Medina (1419-1516), a Spanish professor of theology, who spent 
his life teaching at the Collegium ldelphonsimum at Alcala, is the first 
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scholastic author to take the momentous step of allowing a charge for interest 
because of risk to which the lender may expose himself by lending He begins 
his discussion in relation to sales on credit and then extends his reasoning 
to all loans. A loan itself is always to be made gratuitously, according to the 
precept of the Lord. But, Medina argues, it is one thing to lend, and another 
to lend with the risk that the loan will not be returned: 

that a man throw away his own property for another, or expose it to the risk of 
being lost, is sellable, and purchasable at a price, nor is it among those things 
which are to be done gratuitously. 





А lender can ask a pledge from his debtor or refuse to lend. If the debtor 
cannot provide a pledge, he usually seeks a guarantor and pays him to 
guarantee his loan, The moralists agree that the guarantor acts lawfully in 
receiving such a fee for his service. When a borrower offers neither pledge 
пог guarantor, why cannot the lender charge for assuming a risk which is 
essentially similar to that for which the guarantor charges his fee? ® This 
analogy between a lender and a guarantor is Medina's principal argument, 
A secondary argument is this: If 1 rent а house to one whose known rashness 
or negligence make me fear I will Jose the house, I can charge him an extra 
fee beyond the ordinary rent, for the risk to which my goods are exposed; 
therefore 1 can charge when I expose my goods in a loan to a similar risk of 
loss. A third analogy is the charge an owner licitly makes when a bailee 
takes his goods on a dangerous journey. The one great objection Medina 
anticipates is that if the lender's capital is not lost, he will receive beyond 
the principal in getting back both his capital and the fee for risk. But his 
steadfast reply is that the lender receives not for the loan, nor does he ask a fee 
for the actual loss of the capital; he asks compensation for the real risk 
which his property runs for a time. That his good is eventually returned 
is irrelevant: “not because of that did it cease to be in peril at the time of the 
contract.” 1 In the three analogies he has given, although no eventual loss 
came to the guarantor or property-owner, he could charge for the risk he 
ran; why cannot the lender? Again, Medina argues that a lender can charge 
for his fears of expense in recovering the loan; by a parity of reasoning, why 
cannot the lender charge for his equally real fears of losing the loan itself? 
‘The objection that the fee for risk is as likely to be lost as the capital itself 
is irrelevant; this likelihood places only an extra burden on the creditor! 
adopting the canon (Lugn, Düpaiaiose, "ohn Melina Coler de renimtóne et 
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‘The case of Naviganti, which is urged as an irrefutable objection, is different 
from the one he discusses. There the lender, by force of the loan, insists on 
making his debtor insure his own business, and this is usury because it is a 
legal obligation imposed by means of a loan; here the lender asks for com- 
pensation for a risk the borrower has imposed on him.’ 

At the same time that Medina so stoutly defends the tide in principle, he 
severely limits its application. A lender or seller on credit cannot charge 
all his borrowers indiscriminately a fee for risk of nonrepayment. There are 
some men about whose repaying of a loan there can be no doubt, It is then a 
sin, and one often committed, to charge all alike a fee for risk. Medina does 
mot even suggest that the risk charge might be averaged out over all bor- 
rowers; he assumes that each borrower may be charged only for the probable 
danger of default that he personally presents. He continues, instead, with a 
second restriction: the charge can be made only if the borrower fails to 
furnish a pledge or a guarantor. Above all, Medina insists on the medieval 
criterion of intention and preference. The lender must be at least indifferent 
as to whether he sells at the current price or whether he sells on credit with 
а higher price for risk. If he prefers to lend and get the higher price, he 
commits usury. He may only charge for risk when he is solicited to take the 
risk by a borrower and does not assume it voluntarily as а way of seeking 
profit, Finally, he may not charge for risk if, by so doing, he injures his own. 
reputation by seeming to be а usurer, or if his example will scandalize others 
and make them think that higher prices for credit sales are always licit?? 

Medina's restrictions are narrow and medieval and they reduce the practical 
value of the title. But it must not be forgotten what a startling break from 
tradition he has made in admitting the title at all. Unsupported by authoriy, 
except for the opinions of Summenhart on a somewhat analogous case, 
Medina has defended a title that no one before him had dared to defend. 


4- Rejection by Soto and Navarrus 
Soto at once rushes to the support of the traditional position against 
Medina's bold innovation. With the authors of the past, he afirms solemnly 
that to admit the title of risk of nonrepayment would be to destroy the usury 
prohibition itself; for if one can charge for risk, it would be always licit to 
take something beyond the principal. АШ the debtor is held to do, says Soto, 
in order to relieve the lender of his fear, is to repay the loan. The risk cannot. 
be evaluated apart from the good itself; if the good is returned, since the 
risk had no value independent of the good, no extra charge can be made for 
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it, As to Medina’s first analogy, the guarantor charges not for risk but for 
his assuming the obligation to lend under certain circumstances; there is no 
similarity between his position and that of an actual lender asking moncy 
for his risk, In both the second and third analogies, the charge for risk is 
made by the present owner of the exposed property. But a lender has ceased 
to be the owner of the good loaned; the borrower bears all the responsibility 
for the real risks which threaten it; the lender's place bears no fundamental 
resemblance to that of the owners in the alleged parallels. 

All that Soto will allow is what Summenhart allows: a seller on credit may 
charge for expenses that it is feared will be incurred in recovering a debt — 
for example, if a debtor lives in another city, it will be costly to institute 
action against him if he defaults!" But there may be no charge for the simple 
risk of the principal. Here the intransigence of the past reasserts itself against 
the logic of Medina, 

Navarrus gives even shorter shrift to the risk tile than his usual opponent. 
‘The title of risk of nonrepayment, he asserts, is admitted only by Medina. It 
is opposed by all other theologians, by the canon law, by the natural law, and 
by divine law.!® He offers no particular proof of the opposition of these 
|; his inclusive citation is apparently justified by assuming 
that the risk ttle would destroy the natural gratuitousness of a loan. 





5. Support by the Jesuit Moralis 

‘The risk title is unmentioned in any official ecclesiastical document even 
when the most desperate expedients were suggested during the 5 per cent 
controversy. But it finds warm defenders among the later Jesuits. What is 
‘more surprising than their support of the title is the manner in which Molina 
initiates it. n his opening presentation of what usury is, where he is making 
the fundamental definitions and distinctions which will guide hs later treat- 
ment, he declares, 


Again по one denies that, if what is given is exposed to danger, either of being 
пос repaid, or of being repaid only with labor and annoyance to the lender, it is 
right to accept a price for that peril and those annoyances to which the lender 
exposes himself. For a good given in a loan, provided it is exposed to а morally 
probabi peril of this kind, is worth so much the less, the greater or more likely 
the risk 
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he feels no need to defend it further. But the fact remains that thus simply 
and calmly he adopts the new view. 

Later, discussing sales on credit, he explains а little more fully that the 
seller on credit may charge for the fear of losing his capital only if “the fear 
‘comes from the nature of the thing, and not from the avarice or pusillanimity 
of the seller." Also, he says, the buyer must be warned that a charge has been 
added for risk because he may not wish to pay for the seller's assumption of 
such risk and may decline to buy at all. In any event, there is great danger 
of scandal.!® 

Again, discussing the purchase of debts and other personal obligations to 
pay, Molina says that risk may excuse а purchaser buying at a discount. But 
he warns that the title of risk is not always available." If we consider this 
warning together with his remarks on credit sales, we must conclude that 
despite his casy assumption that the title was good in principle, Molina is 
almost as reserved as Medina in admitting it in practice. Nevertheless, he does 
free the title from Medina’s chief inhibition that it must not be sought for 
itself, and his immense prestige is influential in furthering the title's greater 
acceptance, 

‘As might be expected, the liberal Lessius accepts the title wholeheartedly, 
His case is essentially that of Medina, improved to meet the attacks of Soto, 
‘A guarantor charges not only for his obligation to lend, as Soto claims, but for 
his assumption of a risk, as is clear by his charge varying with the risk. If a 
guarantor can charge for his services, as all admit, so can a lender. A bailor 
who charges for risk when his property is exposed to the hands of a rash or 
negligent bailee has full right to the return of the good, just as a lender has 
full right to the return of his property; yet all admit the bailor can charge 
for the risk, although the bailee is in any case fully responsible for returning, 
the good. Therefore, it is irrelevant that in the case of the loan, ownership has 
passed and the borrower is fully responsible for the good; the lender can 
still charge for the risk to which he is exposed. Again, a lender can demand 
а pledge or a guarantee from a borrower, and this is the imposition of an 
obligation beyond the return of the principal. If he foregoes this demand, he 
сап, with justice, demand a fee to compensate him for the security he does 
not seek ® 

The only conditions by which Lessius limits the title are that the borrower 
must be given the choice of offering satisfactory security or paying for the 
risk; the charge must not be greater than that which an independent insurer 
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‘would make; and the lender's fear must be prudent and the peril probable. 
By probable peril Lessius would at first seem to mean peril which would not 
be common to most loans. The examples he gives are of lending to a man 
the lender does not know well, of lending to one whose credit is doubtful, 
of lending where great difficulty in recovering the principal is foreseen. 
Yet in treating of the purchase of a debt or of a personal census at less 
than its face value, Lessius asserts that the risk of nonpayment is common: 
“a personal right is almost always joined with some difficulties and 
dangers.” ?! Perhaps he is а little more lenient in considering these contracts 
since they are not formally loans, and probably he would not allow that every 
loan was accompanied by a chargeable risk. Yet he is unquestionably more 
inclined to see the title as a usual one in practice than are either Medina or 
Molina; and bis arguments for it are the most careful ones yet formulated. 

Lugo follows Lessius and confirms and broadens his position. Like 
Medina, he chiefly fears the objection that "he who returns the principal by 
that very act takes away all detriment and loss." Just as a borrower satisfies for 
damnum emergens by offering to pay all that actually occurs, so, it is 
objected, a borrower satisfies for the risk of the loan by actually returning the 
loan itself. Similarly, a thief, returning a good, is not also held to compensate 
for the danger that had existed that the good might not be recovered, 

To this developed argument Lugo, with Medina, replies that the loss 
caused by risk may be distinguished from the principal itself and is not com- 
pensated for by the simple return of the principal. The loss caused by risk is 
the mental anguish and fear which the lender suffers while his good is in 
his borrower's hands, This must be paid for, even after the principal has been 
safely returned. When there is danger that a bailed good may not be returned 
the bailor can charge more for his fears; во here the lender may charge for 
suffering which is distinct from the act of lending. He may even charge 
for his imaginary fears; the price asked is for mental anguish and should be 
proportionate to it. Regularly, however, it will be unjust to charge for the 
tisk if one has received a pledge or if one’s borrower is a man of good 
reputation?" But treating of the purchase of liquid debts, Lugo makes it 
plain that, like Lessius, he thinks enough risk is commonly incurred in the 
purchase of debts, and — it is implied — in loans, to make the title of risk well- 
nigh universal; “Where today is there to be found a debt so placed in safety 
that in security it equals ready cash?”™ Lugo’s question is one that might 
have been asked not only in 1640, but at any time before or after. That 

азиз. E 

FL, 35617985 


























THE RISK OF LENDING 289 


it was at last so bluntly posed shows that the risk in loans had finally been 
fully recognized by the moralists. With Lugo's acceptance of the right to 
charge even for imaginary fear of nonrecovery, and with his appreciation of 
the lack of absolute security in most debts, the title of risk has achieved full 
power. 


6. Propagandas Decision on the Chinese Christians 

An exotic oriental strain enters the history of the usury question with the 
intrusion upon it of the difficulties of the Chinese converts to Christianity — 
an intrusion which led to the first ecclesiastical approbation of the risk title. 
‘The morality of the interest charged by the Chinese had been a subject of 
controversy between the Jesuits and the other missionaries in the East. In 
1645 the Sacred Congregation of the Propaganda was asked by the Jesuit 
missionaries in China if they might tolerate the practice of Chinese 
Christians who lent at interest of 30 per cent, sought neither as damnum 
emergens от lucrum cessans, but demanded because there was likelihood of 
flight by the debtor, or because there might be delay in repayment, or 
because repayment might have to be forced by recourse to the courts. The 
‘Congregation, Pope Innocent X approving, replied that of course nothing. 
might be charged "by reason of the loan, immediately and precisely." But, it 
continued: 

If, indeed, they receive something by reason of a probably imminent danger, 
as in the case proposed, they are not to be disturbed, provided there is considered 
the equality and probability of the danger, and provided that there is kept a 
proportion between the danger and what is received. 


‘The specific lawfulness of the 30 per cent is not decided, although the Con- 
gregation's response seems to favor it. The Pope, wishing above all to halt 
the controversy, decrees that the Congregation's decision is to be observed 
by all missionaries under pain of excommunication latae sententiae? This 
papal act was interpreted as positive papal approval of the grounds for 
interest set forth by the Congregation. The decree and the papal enforcement 
ме the most important approbation the risk title has yet received. 


7. Echoes in the Eighteenth Century 

It is hardly necessary to say that the redoubtable Ballerini will accept no 
such novelty as the title of risk. His belief is that most modern theologians 
who have accepted the title have been ruled by the authority of Propaganda's 
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decision on the Chinese;* but, he says, they have misinterpreted the decision. 
‘The Congregation, he declares, allowed a charge for the risk of expenses 
that might be incurred in collecting a debt, as is evident by the cases they 
enumerate, in all of which there is a probable danger of having to take costly 
steps to recover one's capital. But it did not allow a charge for the simple 
risk of nonrepayment.* In other words, Ballerini argues that the Congrega- 
tion approved Summenhart’s position but not Medina’s, 

Having disposed of the Congregation’s decision, Ballerini asserts the 
fundamental basis for his opposition: no ancient author ever allowed a 
charge for the risk of ће capital, even though in the past there were as many 
bad debts as there are today; therefore, itis against the authority of tradition 
to approve the title?" To this fundamental objection he adds what he con- 
lers arguments from reason. First, the debtor has assumed the whole es- 
timable risk by obliging himself to return the amount loaned, Any other risk 
is “periculum facti" and cannot be given a pecuniary estimation?" For 
example, even the proponents of the triple contract will not admit that an 
investor in a partnership, once his capital is insured, may charge for the risk 
that his insurance may not be paid; the risk of nonpayment of the insurance 
is a case of periculum facti?" Similarly, therefore, a lender should not be able 
to charge for the risk that his debtor not pay. 

Second, Ballerini revives the old argument that a thief in making resti 
tution is not held to pay for the risk to which he exposed stolen goods. 
‘Third, Ballerini uses the preference criterion, It is always usury to seck a 
profit. But lenders who charge for risk seek a fee not for compensation but 
for profit, No one lends to a person he really fears will not repay. The real 
motive in making the risk charge, therefore, is not fear, but hope of gain. Nor 
is it an answer to say that the lenders charge all borrowers small sum to com- 
pensate themselves for the probable defaults of a few; as St, Antoninus said, it 
is unfair to charge every debtor for the faults of a few? Fourth, the seeking 
of interest for risk is not the same as seeking a pledge. A pledge is sought 
аз security against loss; a charge for risk adds no security, but is for gain 
Fifth, and finally, says Ballerini, appealing to social consequences, if risk 
demands pecuniary compensation, the most interest should be taken from 
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poor so that great oppression of the neediest will be justified in the name 

This strong attack is met by Zech with a careful reformulation of the 
arguments for risk. He begins by more tightly restating Lessius argument: 
everyone allows that security may be licitly demanded from the borrower by 
a lender; therefore, it is evident that a loan is not intrinsically accompanied 
by the peril of irreparable loss, since there are cases of loans well secured by 
pledge; consequently, to admit interest for risk is no repudiation of the 
usury prohibition which forbids only that profit be extracted by what is 
intrinsic to a loan. If a lender does not ask security, he runs a risk which 
he is not necessarily bound to undergo and, since this risk is extrinsic to the 
act of lending, he may charge for it. Zech then makes а change in the 
standard presentation of risk and says that the risk charge is not for the fear 
of loss, nor for the actual loss, but for the probable loss. The probable loss is 
calculable as an average of the total loss suffered by a lender over such and 
such a period or number of borrowers. As an average, based on the probability 
that a certain number of borrowers will default, although the lender cannot 
know in advance which ones will be delinquent, it may be charged of all 
borrowers, whether loss occurs in any particular case ог not." This teaching 
is an important development, for it eliminates the insistence of earlier de- 
fenders of risk that interest be charged only where a lender fears a particular 
borrower may not repay; at the same time it answers Ballerini’s objection. 
that no one ever lends to a man that he really fears will not repay. Indeed, 
it may be said that the force of Ballerini's objection forced Zech to а more 
reasonable position than taken by his predecessors. 

Moreover, Ballerini to the contrary notwithstanding, periculum facti 
is estimable, Wherever risk of any kind exists, it has a pecuniary estimation. 
In the calculations of the just price in the triple contract, the risk that the 
insurance itself may not be paid is included in estimating the final just price 
of insurance. Again, growing plants and immature debts are exposed to the 
risk that they may not be collected; these are cases of periculum facti, where 
the good is valued at less than its mature value because of this risk. In 
the case of а loan, periculum facti should equally be estimated, for the 
borrower's obligation to pay is of no benefit to the lender if the borrower 
‘cannot or will not pay; and there is a real possibility that this inability or un- 
willingness will occur. Nor is the analogy between the borrower and the 
thief valid. You cannot, for example, ask a pledge from a thief. Peril is not 
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estimated after the event but before it, so that a borrower may be charged. 
for it, and a thief not. If you rented a horse and the bailee was going to take 
it on a dangerous trip, you could contract in advance that he pay extra for the 
risk to which he exposed it; but if you did not contract in advance and he 
returned it safely, you could not then ask compensation for the peril to 
which it had been exposed." Finally, if it is objected that no one may charge 
another for a risk unless he in some way relieves the other of it, it is replied 
that the rule is not generally true; for merchants include a charge in their 
prices for the perils of their business, although they relieve no one of the 
peril. I is added that here the borrowers paying a fee are relieved of the 
obligation of furnishing pledges. Justice is observed if the borrower is given 
the choice between offering a pledge and paying for risk" 

Zech testifies that the title is still much debated and that he assented to it 
personally only after long hesitation?” But there is no hesitation or doubt in 
his cogent presentation of the case for the title and his forceful answer to 
Ballerini, He is the title's ablest defender. His establishment of the calculation 
of interest for risk on the basis of an average is the final perfection of the 
risk interest theory. 

St. Alphonsus brings the debate to a close with a restatement of scventeenth- 
century opinion. Although he endorses it, he is neither analytical of, nor 
enthusiastic about, the ttle. He begins by citing an author in favor of the 
title of peril, if there isa "true and extraordinary danger of losing the principal 
or of not recovering it except with great expense,” and if the lender has not 
refused insurance in the form of a pledge or guarantor. But a lile later St, 
Alphonsus himself remarks that the danger of flight by the debtor, delay in 
repayment, and expense in recovering, which are the bases for Propaganda's 
decision, are not extraordinary, and therefore, he modifies the condition of 
"extraordinary danger" to that of “extrinsic danger.” #9 He also seems to sup- 
pose such danger may be common, if we may infer his opinion on loans from 
his opinion that debts may be regularly purchased for less because of the 
usual difficulty in collecting them. 








Conclusion. 

The flat rejection of the risk title by such liberal theologians as Cajetan 
and Navarrus, the bitter assaults on it by Soto and Ballerini, ће limited ap- 
proval of Conrad, and even the somewhat ambiguous decision of Propaganda, 
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all reflect the reluctance to admit a title to interest absolutely new and un- 
known in medieval times. Medina makes its first great defense, but its chief 
champions are the Jesuit theologians. Even they divide as to the ground 
on which it is based. Molina, Lessius, and Lugo consider the interest paid 
as compensation for the lender's fears; they believe the charge should vary 
with the credit of each borrower. Zech takes the lead in arguing that the in- 
terest paid is proportionate to the probability of loss taken as an average, 
and that an average risk interest may be charged every borrower. There is 
general agreement that the charge cannot be made if security is offered by 
the borrower. Although by 1750 a complete rational case has been made out 
by the scholastics for risk interest, itis the least warmly accepted of all the 
titles to gain from credit extension. 


CHAPTER ху 


PROFESSIONAL AND INSTITUTIONAL LENDING 


‘The medieval usury doctrine especially discouraged the small-loan business. 
Public lending to the poor was manifest usury; the census and societas 
provided no effective alternatives for achieving the same result, To accept 
lending as a profession, to admit public dealing in simple consumption loans 
as desirable, was to make a radical break with the past. This break occurred. 
with the acceptance of the monter pietatis. With this came not only a belief 
that lending could be a livelihood: although the montes themselves were 
ppawnshops, their acceptance led to acceptance of much of the structure of 
institutional banking, and in particular, to the approval of investments in 
lending institutions and a charge for the institutional obligation of being 
position to lend. 





1. The Early Controversy 

‘Throughout the Middle Ages, the moral pressure on lenders had generally 
been unable to bring below 35 per cent the rate of interest charged by the 
public usurers, who were tolerated by the civil law as a necessary evil! At 
the same time, the rulers of any city or state who went so far as to give 
positive permission to the public usurers incurred excommunication accord- 
ing to the legislation of the Council of Vienne? Although there is little indi- 
cation that in practice any officials were openly treated as excommunicated, 
no head of a government could have felt entirely at ease with this heavy 
conciliar sanction on the books. From the viewpoint of the poor and from 
that of the rulers, there was an urgent need to find a substitute for the Jews 
and lombards. Moreover, in many places in the fifteenth century there was 
a strong anti-Semitic tinge to the feeling against operators of the small-loan 
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business? If the demand for credit was licit, was there no licit way of 
supplying it? If need for it was so great, could not its cost be lowered and 
could it not be furnished by Christians? 

In 1462 the answer to the problem was given by the realization of the early 
dreams of Durandus of St, Pourgain and Philip of Maiziéres about a public 
institution which would lend to the poor at a low rate intended only to com- 
pensate it for the cost of the services provided. In 1461 Hermolaus Barbarus 
had been sent to Perugia as papal governor, and being a scrupulous man, he 
had found the city’s statute authorizing the Jews to take limited usuries in the 
city a direct infringement of canon law, incurring excommunication for a 
governor enforcing it. He had accordingly abolished the statute and had been 
left with the problem of finding some way of mecting the needs of the poor 
for credit. To fulfil these needs, he instituted the first mons pietatis; * and the 
institution spread throughout Italy with amazing rapidity. 

А mons pietatis was a public pawnshop, regularly financed by charitable 
donations and run not for profit but for the service of the poor. It charged 
a small fee for its care of the pawns and for the expenses of administration, 
including the salaries of its employees, so that the capital would not eventually 
be exhausted by the costs of the business? In Italy this fee came usually to 
6 per cent, as compared with the 3214 to 43% per cent charged by the public 
usurers, The directors of the mons were usually one or two ecclesiastical repre- 
sentatives and several respected merchants of the town. 

From ће first, the mons met theological opposition on the grounds that it 
‘was an institution making а business of lending at usury. But in 1467 Paul II 
approved the constitution of the original Perugian mons, and successive 
Popes approved the montes in other Italian cities” The Franciscans espoused 
the institution, and Blessed Bernardine of Рейге, a great Franciscan preacher, 
was its special apostle, traveling throughout Italy attacking Jewish money- 
lenders and pleading for the mons as the remedy for usury. Some monter 
founded by Franciscans originally loaned entirely gratuitously, but in 1493, 
Bernardine convinced a general council of the order that the only practicable 
ways of preserving them was to charge interest; accordingly, an interest 
charge was made mandatory for all Franciscan establishments. At the end of 
the fifteenth century, there were eighty monter pietatis in Italy—a growth 
which itself is perhaps the best indication of the necessity of their work 
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‘The montes, involving such a momentous break from the past, were, 
however, not accepted without further protest. They became an issue between. 
the orders, and while the Franciscans championed them, the Dominicans 
almost everywhere attacked them as usurious? The papal briefs approving in- 
dividual montes bad left room for argument by approving their constitutions 
generally, but with the provision, “saving the sacred canons." The Dominicans 
attacking the monter morality argued that though the popes approved the 
founding of charitable organizations, this provision specifically reserved any 
approbation of the interest charges." The controversy waxed hot. The 
Dominicans used their inquisitorial authority on occasion to investigate the 
defenders of the mons as heretics. At the same time Angelo de Clavasio, the 
head of the Franciscans of the Observance, called on the secular arm to 
repress those impious enough to question a practice approved by the popes?! 

"The first written attack on the mons, the De monte impietatis of Nicholas 
Bariani, an Augustinian, was launched in 1494. In reply to this, there 
appeared in 1497 the fist written defense, the Defensorium montis pietatis 
contra figmenta omnia aemulae falsitatis, of Bernard of Busti, a Franciscan. 
In turn, to refute Bernard, Cajetan in 1498 wrote his De monte pietatis, 

In Cajetan's calm and philosophical work, unaffected by the bitterness of 
the contemporary conflict, the principal current arguments in favor of the 
‘mons are stated and then their refutation is undertaken. The author, despite 
his dispassionate tone, is concerned to prove the monter illicit, and he may 
sometimes seem to overlook the obvious while he pursues a subtlety, But his 
attack is ingenious, and his distinction between defenses based on collective 
and distributive justice is an important one, which few later writers will 
‘observe so nicely. 

Cajetan begins by declaring that the application of the usury prohibition 
is a matter of natural law, and that he will accordingly judge the mons, 
mot by any appeal to authority, but by the certain principles of natural 
justice.” He proceeds to analyze the case of his opponents. He is familiar 
‘with two principal lines of defense. The first approach defends the mons on 
the grounds of commutative justice, saying that it is right that the borrowers 
be held to make up, proportionate to their loans, the expenses incurred by 
those lending to them. It is substantially a defense which relies on showing. 
this is a particular case of damnum emergens, and it would hold for a private 
lender as well as for a public mons." 
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let us, says Cajetan, analyze the expenses for which compensation is 
claimed: they are the expenses of keeping money to loan, guarding the 
pledges, the keeping of accounts, and the hiring of men to perform these 
offices and to stand ready to loan. Now, only the obligation of being ready 
to loan is one incurred in favor of a particular borrower, who will benefit 
directly from having someone ready to loan. All the other expenses are 
incurred directly in favor of the lender. Pledges are taken and conserved, 
and accounts are kept, in order to render the lender secure. The individual 
debtor does not care if these things are done or not. It is true that if the 
debtor offers an especially perishable pledge, requiring special care, he adds 
an extra burden and should pay the lender for taking the extra care necessary 
to preserve it. Ordinarily, however, he should not be held to pay for the 
care of the pledge nor for the keeping of the accounts, because commutative 
justice demands that one pay only for what is given one, and here the debtor 
is asked to pay for services undertaken for the benefit of the lender. A lender 
can ask damnum emergent only when his loan îs the direct cause of his loss. 
Here his loan is the remote cause of his loss, but the immedi 
the measures taken in his own favor to preserve his money. 
incurred per se in favor of John, the pauper receiving the loan." Consequently, 
it is unjust to charge the borrowers from the mons at the rate of so much 
per cent per month. Every borrower should pay something for the lender 
undertaking the obligation to lend to him; but there is no reason to calculate. 
the fee in proportion to the amount and time of each debtor's borrowings, 
for the obligation the lender undertakes to be ready to loan is not increased 
or decreased by the amount and length of borrowings from him. If this fee 
were made as a flat charge, it would come to only about one-third of what 
each borrower now pays. Also, borrowers offering perishable pledges should 
pay for their extra care, but this charge should not be distributed over all the 
borrowers. Therefore, since the borrowers must by force of the loans they 
receive pay for services undertaken on behalf of others, Cajetan concludes 
that the montes pietaticby the standards of commutative justice are usurious. 

Cajetan does not deny that someone should pay for such expenses as the 
care of the ordinary pladges of the mons and the rent for its buildings. He 
says only that the one who should pay these expenses is not the borrower, 
but the owner. Yet who is the owner of the mons pietatis? The usual 
answer given this question leads о the second attempted defense of the mons, 
‘This defense is based on a claim that distributive justice provides the proper 
norms here; whereas the first defense would also have applied to any private 
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individual setting up money in а mons and charging for his services in 
lending it, the second defense justifies only the montes pietatis, It declares 
that the true owner of the mons, a charitable fund instituted to help the poor, 
is the community of poor or of the borrowers themselves. The money is con- 
served only in order to be available to help them. Consequently, all expenses 
undertaken in order to render loans secure and to insure the preservation of 
the mons are undertaken on behalf of the collectivity of borrowers, actual 
and potential, According to distributive justice, then, it is proper that the 
individual members of the collectivity of borrowers should be assessed pro- 
portionately for the expenses undertaken for the whole community; and the 
fairest way of distributing the assessment proportionately would be to make 
those who have the greatest advantage from the mons pay the greatest fee, 
Hence, a charge based on the amount and length of the loan accurately dis- 
tributes the greatest burdens to the greatest beneficiaries. 

Cajetan replies to this formidable argument with a subtle disquisition on 
the nature of distributive justice. Commutative justice demands a strict 
equality between person and person. The debt of a community, however, 
being distributive, is owed by the members of a particular community 
geometrical proportion to their place in that community. Now in a com- 
munity, Cajetan argues, distribution of а good is made according to the 
members’ dignity or position, as that dignity or position is determined by 
the character and purpose of that community. The persons of greater dignity 
receive the greater good, and so on. Similarly, he argues, when a burden 
is distributed, the persons of greater dignity in the community, being entitled 
to greater good than persons of lesser dignity, should feel less of the burden. 
"The least burden should be imposed on the person of greatest dignity, The 
case is as if a community were set up in which A had the highest place and 
‘was entitled to 5 of the benefits of the community, B to 3, and C to t. If 
there were no benefits, but a deficit, the original scheme would be most 
nearly kept, if A were held for —1, B for ~3, and C for — s. The case is not 
опе of commutative justice, where if A is to have the chance to gain 5 and С 
only 1, A would be expected to run the chance of losing 5 and C of losing 
only 1. The merits entitling A and С to their shares in the benefits have 
already been earned before the distribution. A's and C's dignity in the com- 
munity does not depend on their assumption of a risk. But given that their 
relative dignity has been determined to exist in this proportion, the rule 
follows that the greater benefit will always go to A. 
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‘Now, a community of paupers is constituted by need. Need is the basis 
‘on which it is formed, and need is the requisite for admission to it. Accord- 
ingly, the needicr a person, the greater his dignity or place in the community. 
Hence, the less he should be assessed in the payment of а debt, The pro- 
ponents of the mons favor a straight interest charge which, of course, takes 
most from him who borrows most, But he who borrows most is the neediest. 
According to Cajetan, then, he should pay least of al" ‘Therefore, the charge 
of the mons, insofar as it is for expenses incurred on behalf of the community 
of borrowers, is unjust. 

‘The defenders of the mons reply with an insistence on the general principle 
that it is just for him who partakes of more good also to feel more evil. 
Cajetan denies this principle to be true, if dignity in a community has already 
been established, Here the community is based on need, "so that the needier 
someone is, the more good is owed him.” Even if his opponents will not 
agree that this community is constituted and ruled by need, he adds, they 
should realize that it is unreasonable for the neediest to have to pay the 
heaviest burdens" 

With this appeal to charity, Cajetan ends an attack in which the surest 
handling of the scholastic theory of justice is mixed with the most saphistical 
‘construction-making. He has assumed that a community organized for 
charity must be treated as a charitable organization for all purposes. His 
ingenious argument, based upon this construction, seems singularly forced 
and unreal. Yet his exposition of the principles at stake is not without value, 
Moreover, it is important to note that at no time does Cajetan attack the 
fundamental basis of the mons: the right to set up an institution to lend and 
to have such an institution charge at least for its obligation to provide the 
service of a loan. Although this is the great innovation, the founding of a 
professional lending institution, it is unquestioned, because the medieval 
theory on the pecuniary value of the obligation to lend binds even the strict 
followers of the medieval tradition. A mons charging a fee only for its 
obligation to lend is licit even according to its rigorous demands. 

Cajetan's acute and curious criticism did not, of course, settle the contro- 
versy, which raged yet more violently and passionately throughout Italy. 
Theological disputes over the monter became a public scandal. In 1516 a papal 
bull intended to settle the matter was placed before the Fifth Lateran Council, 
ап ecumenical Council, presided over by Leo X, the first Medici pope. With 
опе dissent, entered by the Archbishop of Trani, who said that experience 
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had shown the montes were impracticable although not intrinsically 
moral, the bull Inter mudtiplices was accepted by the Council.” 

"The bull first described the arguments of the opponents of the mons, who 
asserted that the mons broke the precept of the Lord, “Lend freely, hoping 
nothing thereby”; that it was usury to see gain from an unfruitful thing; 
and that Cajetan’s objections were valid. On the other hand, the supporters of 
the mons said that “nothing was sought nor hoped by reason of the loan,” but 
that а moderate fee was charged for the indemnification of the mons to pay 
its expenses and conserve йз being, and they asserted that the borrowers 
rightly were charged the fee according to the rule of law "that he who feels 
the benefit, ought also to feel the burden.” This opinion the Pope held to be 
true, and, the Council approving, he decreed and defined that the monter 
pietatis, “in which for their expenses and indemnity something moderate 
received beyond the principal, not for the profit of the same montes, but for 
the salaries of their employees and other things necessary to their conserva- 
tion,” were not at all evil, but praiseworthy. Excommunication Zatae senten- 
бие was decreed for all those presuming to dispute this decree. 

It is important to note that the bull does not explicitly declare whether the 
charge is exacted in the name of commutative or in the name of distributive 
justice, so that it would not be possible to tell whether the Council approved 
in principle lending as a business conducted by private individuals charging 
damnum emergens as a matter of commutative justice. In any case, the 
Council is definitive on the mons itself? 

Silvester da Prierio and Soto are the only writers to ignore the decree and 
to challenge the lawfulness of the montes. Unreconciled to the defeat of the 
Dominicans, Soto follows Cajetan exactly, allowing a very small charge by 
the mons for its undertaking the obligation to lend, but repeating Cajetan's 
‘objections to the interest currently charged by it. To the decree of the Council, 
Soto says it may be answered that either the Council did not have authority 
to decide purely philosophical issues, or that not all of the decrees of the 
Council have been received" This attitude towards an ecumenical council 
passing legislation on a matter of morals was a matter for astonishment and. 
regret among later scholastic authorities. 
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з. Justification at а Theoretical Level 


Curiously enough, despite the large amount of official approval bestowed 
‘on the montes, Navarrus is the first important canonist to make a detailed 
defense of them. He is also the first leading scholastic to discuss their financ- 
ing; he is the first to extend the principles used in this defense to other 
lending organizations. 

In the Commentarius de usuris, Navarrus says that it is just that the officers 
of the mons be paid. for their “burden of guarding, lending, and recovering." 
Payments made on the loan are not “by reason of the loan,” but “by reason of 
the administration of the mons.” If the payments are licitly received, by whom. 
should they be made? “Nothing more equitable” than that the poor who 
receive the loans should pay, in proportion to the benefits they receive, at 
the rate of so much per month. It is objected to this that, by а parity of 
reasoning, a private person could set up а mons and make a living from 
lending by charging for his salary and labor; yet all agree that this is illicit. 
Navarrus, significantly enough, does not challenge the assumption that the 
private mons is sinful, But he replies that in the case of the public mons the 
‘owner is the poor. The borrowers from it then charge themselves: A second 
defense is expanded in the later Commentarius de cambis. Here he declares 
plainly that every exchange dealer, who also lends money, and who enjoys his 
office by royal authority, can charge for his services as a public lender, as do 
the montes pietatis. The charge is not usury, because it is asked, not for the 
oan, but for the lender's sustenance. Similarly, he says, а priest is not 
simoniacal if he receives money, not for his mass, but for a journey under- 
taken in order to say the mass; similarly a judge is paid, not for his decisions 
as such, but for his support while he devotes himself to judging?! Yet 
Cajetan has objected that such an argument legitimizes all usury and has 
asserted that, as it is not liit to make a business of lending, so neither is it 
licit for one to receive support while in the business. Navarrus replies that 
there is no usury if the charge is not made "by reason of the loan,” and here 
the charge is made for the assumption of the obligation to lend, which has a 
pecuniary estimation. Therefore, all men, bound by a public office to lend, 
may charge their borrowers in proportion to their loan for the obligations 
they, the lenders, assume in their behalf. 

But can even a public duty to lend be assigned a cost sufficient to justify 
the interest fees charged? Since the claim of obligation in De camir is used 
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as а basis for defending charges which will support a lender, Navarrus pre- 
sumably believes the charges may be high. He might well argue that the 
proper charge was whatever the market was willing to pay those who as- 
sumed the obligation of lending, even if it were 6 or 8 per cent, since because 
the fee was the price of an obligation distinct from a loan, it could be set by 
the common estimation. 

In taking this position Navarrus was exploiting an old inconsistency. 
William of Auxerre had taught that a lender may not contract, as part of 
the price for a loan, that the debtor be held to loan to him in return at some 
future time; for usury consists in the taking of anything of pecuniary value 
beyond the loan, and the obligation to loan is an obligation estimable in 
money This teaching was repeated by Hostiensis, St. Raymond, St. 
Thomas, Monaldus, Astesanus, and the scholastics commonly?! None of 
these authorities, however, discussed the anomaly that the mere obligation 
to loan should be considered to be estimable in money, while a loan itself, 
the act entailed by the obligation, was considered to be worth nothing. This 
strange distinction had had no great practical consequences for the usury 
prohibition proper, as long as no one was lawfully allowed to be in the busi- 
ness of lending. But once an institution was set up the purpose of which was 
to lend, the distinction became of high practical value. Part of the charge by 
such an institution could be defended as a fee for its assuming the obligation 
of being ready to lend; and no one could challenge this defense without 
challenging the whole scholastic tradition. Here again, as in зо many other 
instances we have investigated, a theoretical inconsistency in the early presen- 
tation was used to justify a practical liberalization in later analogous cases — 
the common way of development in a case system. 

Molina buttresses Navarrus’ defense of the mons proper on the simple 
grounds that commutative justice imposes an obligation to compensate another 
for what he does in one's behalf. Borrowers must compensate a lender for 
the expenses he undergoes “in order that a loan may be always ready to be 
given in their behalf, and that it may be given them when they wish it.” 
Replying to Cajetan's objection that many of the expenses of the mons are 
undertaken primarily for the sake of the lender, Molina asserts that the 
expenses of the mons, even insofar as they are incurred in order to preserve 
the money of the mons, are incurred in order to have money ready to lend, 
and since this is for the sake of the borrowers, the borrowers may he charged 
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for them." Lessius defends the montes on substantially the same ground?* 

1а the later seventeenth century Lugo is even more explicit: he defends 
the interest charges varying with the time of the loan, on the grounds that 
the borrower who borrows longest causes the most expenses in connection 
with his pledge, and that the mons could lend the money again and collect 
interest from someone else, if it were returned sooner. This second reason 
seems to be tantamount to admitting that damnum emergens can be charged 
‘when one foregoes one loan in order to make another, and is so foreign to the 
whole scholastic tradition on usury that it can only be understood as a care- 
less mistake by the author. Lugo is clearly and intentionally more liberal 
than Lessius only in allowing that the mons may charge at an interest rate 
Which in some years leaves it with a net surplus, provided that over a series 
of years there are an equal number of deficits, so that there is no ultimate. 
profit! 

‘The eighteenth century finds the mons an institution accepted placidly by 
all, Even Ballerini faced with a conciliar decree, accepts the mons; and St, 
Alphonsus thinks it necessary merely to cite Inter multiplicer?* 





3. Financing of the Montes 


А great step in the development of the montes was the permission accorded 
them to raise money by paying interest. They needed capita, since gifts alone 
did not provide sufficient funds for them to offer enough competition to the 
public usurers. Accordingly, as we have already seen in discussing lucrum. 
cessans, several sixteenth-century pontiffs authorized particular monter to 
accept deposits and pay interest upon them in compensation for the lucrum 
cessans suffered by the depositors. As we have also seen, the strict rules for 
lucrum cessans set out by the popes were not kept, and by the middle of the 
sixteenth century it became common practice to accept the deposits of anyone 
who wished to invest and to рау 5 per cent upon them! From this time on, 
then, a good number of the Italian montes were "mixed" monter — that is, 
institutions not financed purely by charity, but by private investment; 
gradually they came to lend to businessmen at 8 or 10 per cent, as well as to 
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the poor? The secular mixed monter were not like a commercial banking 
system, for they did not create credit. But their structure was substantially 
similar to that of savings banks, financed by deposits and lending at interest 
ай. 

Navarrus is the first influential canonist to try to justify this finance. Не 
declares that the state may create a census at 5 per cent and then lend money 
obtained from the census sale to the poor, charging 5 per cent interest for the 
damnum emergens suffered by it in paying the census returns? Apparently, 
the census itself would not be created on the interest returns, but on some 
other property; the interest returns would be used only to compensate for the 
census paid, so that the census would not be directly based on interest pay- 
‘ments, The practical effect, of course, is the same: the purchaser of the census 
gets 5 per cent from loans made to the poor, and since the form of his contract 
is a census, not а loan, he needs no interest title to collect it lawfully, 

Lessius takes a more radical position in theory: a census may be created 
directly on interest returns?* The advantage of his proposed method over 
financing by deposits was that depositors, as true lenders, could accept pay- 
ment only when they had an interest title, and sometimes they might be con- 
sidered to commit usury because they lacked а title. The holder of a censur 
needed no other title to take a return. The advantage over Navarrus' plan was 
that here the mons needed no property. In Lessius scheme, the investor in 
the mons licitly drew a profit from his investment, because his investment 
itself was not a loan, but the purchase of a right to an annual payment from 
the mons; at the same time, the mons itself was justified in collecting 
the money it took from the borrowers to pay the census, for it sought 
по profit on a loan, but asked its borrowers for compensation for the 
burden of census payments it undertook on their behalf. Presumably 
the higher the census payments, or the more money the investors demanded, 
the higher the interest rates would be made in order to meet the census, 
‘Thus by the interposition of the corporate fiction of the mons, an investor 
might make indirectly what is, in fact, nothing but a profit on a loan. Yet at 
no time does Lessius consider the moral objections to this. Uttering the magic 
word census, he assumes, without debate, that such an investment system. 
would be lawful. 

At the time Lessius wrote De justitia et jure, the monter were not known in 
Belgium, and there were only the Italian examples to be guided by. But 
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Lessius does not stop with observations on the theory of the monter. After 
giving his defense of them, and his new suggestion for their financing, he 
wrote, 


From what has been said, itis clear that it is much to be wished and labored 
for that everywhere through the cities montes of this kind should be erected, and 
thatthe usurers, who everywhere dominate and exhaust the people, should be 
expeller 


He then gives four good reasons why the monzer would be advantageous to 
Belgium, They would stop the sin of usury. They would keep money in the 
country that went to foreign usurers. They would offer a good investment 
to the rich, for the census on the mons would "be the best and most secure.” 
"They would be a place where businessmen could get cash at 6 to 10 per cent." 
In short, Lessius visualizes not merely a pawnbroking institution, financed by 
charity and designed to help the poor as in Italy, but an institution startlingly 
like a modern bank, financed by private capital and providing capital to 
entrepreneurs. 

Lessius! idea did not remain inoperative. In 1600 the government of the 
southern Netherlands had attempted to reduce the rates of the public usurers 
from 33 to 22 per cent, and after several years their failure to enforce the 
reduction was evident. Lessius then came forward with his proposal of the 
mons pietatis. After several more years of debate, his plans were largely 
adopted. In 1618 the public usurers were outlawed. Then throughout Belgium 
а system of montes was erected. Funds were obtained through census sales 
at 614 per cent, and the montes themselves charged 15 per cent in order to 
meet the cense payments and their own expenses. The Belgian bishops 
specifically approved their organization. A special effort was made to attract 
men of piety as employees and managers for cach mons, whose personnel 
thus made a sharp contrast to the socially disreputable one of the average 
tusurer’s shop, Wencelas Coberger, a man of considerable economic genius, 
жаз made the chief administrator of the system. At first, all flourished. The 
montes were not able to fulfil Lessius’ hope of providing capital at 6 to 10 
per cent, but some monter were able to reduce their charges to 12 per cent, 
"The envious, dispossessed lombards, who had been unwilling to take 23 
per cent, now offered to reénter the business at 15 per cent. 

There was, nevertheless, considerable theological grumbling about the 
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monter charges, and in 1625, Lessius felt compelled to add an appendix 
to his De justitia et jure, in which he undertook an ex professo defense of the 
Belgian montes. His chief reliance here is on the Lateran Council's decree. 
He argues that if it is right, as the bull indicates, for the borrowers to be held 
to pay the salaries of the monte employees, it is equally right that they be 
held to pay the census returns and the expenses of the buildings." He repeats 
again and again that usury occurs only when payment is asked “by force of 
the loan.” Payment on a loan by virtue of some other title such as damnum 
emergens is never usury. It is plain that his opponents simply insisted on 
Luke 6:35, and Lessius comments on this wryly: “Surely, if the words of 
the Lord should be understood as they insinuate, so that in a loan it is not at 
all licit to demand beyond the principal by any title whatsoever, it must be 
confessed a supernatural mystery 

Lessius does not discuss the licimess of the owners of the census receiving 
a return founded on interest payments, but strikingly enough, he compares 
the census on the Belgian montes to the pure loans used to finance the Italian 
monter? Yet while the depositors in the Italian monter can receive interest 
only if they have a claim of lucrum cessans, the holders of his census contracts 
can profit whether they have interest claims or not. 

Lessius says that the monter are distinguished from public usurers because 
the latter seek only to enrich themselves; but he has no real answer when it 
is objected that if it is licit for the monter to charge 15 per cent, then it 
should be equally licit for the lombards to charge 15 per cent as they now 
offer to do. He merely says that experience shows that they will raise their 
price again, whenever they feel secure." 

Of the later authorities, Lugo deals only with the Italian montes financed 
by deposits and defends them on the lines of the sixteenthcentury papal 
briefs: the mons may charge the borrowers for the interest it pays to attract 
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capital; the depositors receive this interest licily if they have a claim of 
lucrum cessans? 

In the eighteenth century, Ballerini is unreservedly shocked at this common 
way of financing the Italian montes, Since, as we have seen, his conditions 
for licit interest taking are severely restrictive, he believes that most depositors 
commit usury." Accordingly, he suggests other alternatives for raising capital. 
‘One is for the mons to sell a real census, based on property it may own or on 
income other than the interest returns, such as income due it by endowment. 
But, Ballerini admits, the montes do not often have any property or funds 
to offer as a real censur base. Another way of financing them is for a city 
interested in а mons to sell its own property with a repurchase clause in its 
own favor, give the proceeds of the sale to the mons, then rent back its 
property at, say 5 per cent per year, and charge the mons for this expense 
incurred on its account. The idea is in essence like Navarrus’ simpler plan. 
In Ballerini’s scheme the ultimate investors are justified because they have 
truly purchased property and receive a return on a just rent. The city is 
justified becaues it asks compensation from the mons for expenses incurred 
оп its account and yet it suffers no eventual loss on the transaction. The mons 
is justified because it asks the borrowers to pay only what it has to pay the 
city. This elaborate scheme had actually been put into effect in 1581 by Bishop 
Valerio of Verona, who had thus hoped to stop the paying of usury to de- 
positors, But soon, Ballerini confesses, the instruments of purchase and rent 
used by the city came to be treated as simple loans on which the city pledged 
its property for greater security, "so that what ought to be a remedy, is now 
a cloak for usury." ** 

Ballerini does not even mention the possibility of erecting a census on the 
‘mons’ interest returns themselves, but since in general he allows the licitness 
of only a real, perpetual census, we can be certain he would have rejected 
Lessius! idea with horror. Now, since his two suggestions were almost com- 
pletely impractical, one is left with the impression that he had despaired of 
legitimizing the procedures of the investors in the mons, At the end he says 
that, if necessary, the mons may borrow at usury, and charge its borrowers 
to pay it!" In that case the ultimate lenders sin, but not the mons. This, 
according to his standards, must have been the common practice. 

In contrast, Zech's position is as broad and liberal as Lessius. He defends 
the montes, public and private, by damnum emergens, and he admits the licit- 
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ness of selling a census оп them as in Belgium.“ In Italy, however, he believes 
that che bull Cum onus, fixing by positive law certain requisites for a census, 
still binds, so that a census could not be sold on interestreturns there; more- 
over, in fact, the monter depositors there intend to loan, not buy, a census." 
Angered by the rigorist position on the German census of Concina and 
Ballerini, Zech then makes the mast of the difficulty to which the Italians 
should be put to justify the common method of financing the montes in 
Italy. Is it, he asks, that the Talian theologians are simply inured to the 
‘making of thousands of usurious contracts, so that they overlook the usury 
here, in the same way that those living by cataracts become deaf to the 
sound of rushing water? ** Although he taunts his opponents with their 
position before the common practice, however, he really seems not to dis- 
approve the practice himself; his aim is, rather, to force his Italian critics to 
abandon their own rigorism or condemn completely and explicitly the eco- 
nomic Ше of their country. It may be inferred, although he does not say so 
directly, that Zech personally believes that lucrum. cessans will normally 
justify the depositors collecting interest on the Italian monter* 











4 Justification of а Lending Business 

"To approve a public lending institution, even one privately financed, was 
not to approve а mons run for profit by private owners, Such monter had 
appeared in the late sixteenth century in Italy; in Belgium, after the partial 
failure of Lessius scheme, the old lombards returned to their busines 
charging lower rates. Did the late scholastics accept this final stage of open, 
professional moneylending? 

Navarrus, as we have seen, adopted the somewhat artificial position that 
a "public" exchange dealer could make a sustentative profit, but a private 
mons could пос” Molina argued that a private person, as well as a com- 
munity, could set up а mons and charge his borrowers for his expenses in 
running and preserving the capital It is not clear whether such expenses 
included “sustentative profit” of ће entrepreneur. The medieval authors who 
permitted damnum emergens in a particular case never allowed that one could 
support oneself by charging it, so that it is conceivable that Molina would 
allow a charge for expenses and yet now allow a man to make lending his 
livelihood, Molina himself is silent on the ambiguous point, and it is im- 
possible to be certain of his opinion. Nonetheless, since the employees of the 

ech, rts: Was. 1 тте 267, 


[е supra, p sot. 
"мшш, Hass 








PROFESSIONAL AND INSTITUTIONAL LENDING 309 


public montes were certainly paid salaries sufficient to support them, it would 
seem a just inference that, according to Molina, a private mons could pay its 
manager, although he was the investor himself, а sufficient salary to support 
him, If this estimate of Molina’s mind is correct, he has gone one step beyond 
Navarrus to admit that not only publicly-obliged lenders, but even pure 
private lenders сап make their livelihood out of lending. This is a momentous 
step, although Molina’s advocacy of it should not be overemphasized, since he 
refrains from defending it explicitly. 

Even Lessius does not face the issue in express terms. But in approving 
the private financing of the montes, he avoids the need for facing it. Any 
обсег or employee of the mons could be paid a salary; any investor could take 
his return in the form of a census, With Lessius private professional lending 
is so justified that the question of "susntative profit” by the lender is hence- 
forth academic, 





Conclusion 


"The idea of a lending institution charging interest for its services has been 
overwhelmingly accepted. Unquestionably, the virtual unanimity of assent 
to it by theologians after 1516 is to be ascribed to the force of the conciliar 
decree, Yet the naturalaw argument, based on damnum emergens and on 
the right to charge for assuming the obligation to loan played a great part in 
winning rational consent to the institution. Unfortunately, no theologian 
after Cajetan makes explicit whether his defense of the mons is by com- 
mutative or distributive justice. But it seems implicit in the standard ar- 
gpuments that the interest debt is considered one of commutative justice, 
‘owed by the collectivity of borrowers to the lenders and distributed by the 
standards of distributive justice among the debtors, who form a community 
to which interest payments are precisely the admission and the determinant 
of rank, This is not a confusion of commutative and distributive justice, as 
happens in the case Cajetan opposes, where the borrowers are considered 
owners of the mons and then are assessed by commutative standards, Here 
the collectivity first contracts a debt of commutative justice, just as any 
collectivity docs when it deals with an individual; then like any other 
collectivity it assigns its debt to its members in proportion to their position, 
The only difference between this community of debtors and other collec- 
tivities is that here one's part in the payment of the community's debt is 
what determines one’s place in the community. 

‘The acceptance of charitable lending institutions leads to the acceptance of 
noncharitable lending institutions, and, as the first kind are allowed to charge 
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for their services and pay their employees’ salaries out of interest, so are the 
second. Thus, ambiguously with Molina and indirectly with Lessius, there 
is also an acceptance of the idea of sustentative profit: the lender is allowed 
to charge enough to support himself, if he makes lending his business. 
In this way, by the acceptance of the mons pietatis, professional lending 
becomes accepted. By approving the Belgian montes, Lessius, the Belgian 
bishops, and the scholastics writing on these institutions, also approve their 
financing by census sales which are paid by interest returns alone—in 
other words, investment in lending institutions and profit on such invest- 
ment paid from interest returns. While formally maintaining the usury 
prohibition, they seem to have left no limit to the possible gain on a loan 
licit in practice; the sole proviso is that the gain be realized by the indirect 
‘means of putting money into a lending business. 





CHAPTER XV 


EXCHANGE BANKING 


Beginning with the end of the sixteenth century and continuing through 
the seventeenth, exchange banking underwent a great expansion, and, al- 
ready in medieval times the most important source of pure financial profit, 
it made its influence tenfold more important in these centuries. By the be- 
ginning of the eighteenth century, enough other ways of profiting in finance 
һай been opened up to reduce exchange to a secondary role; but for two 
centuries exchange banking was the heart of the European credit system, 

The new importance of exchange was signalized by the rise of two great 
new money markets, Lyons and Antwerp, Each was a commercial center 
developed into an international center of finance These markets were the 
centers of commercial finance, pure speculation, and extended governmental 
credit operations. The rise of the new national states led to borrowing on a 
new scale, both to meet ordinary expenditures and particularly to finance the 
large demands of war on a national basis. France, the Austrian Spanish 
Empire, England, Portugal — all became large customers of the exchanges? 
Much of the large borrowing by governments at Antwerp and Lyons was in 
the form of exchange sales; and given its volume, it is explicable only if it is 
understood as involving much pure credit creation? 

Was this tremendous business in credit at Antwerp and Lyons and the 
lesser exchange centers regarded as usurious? By the standards of St. Ray- 
mond and St. Antoninus there was no doubt but that it was usury through- 
ош, But the revisions of the later scholastics extend to this field, too; and 
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the verdict is not the majority verdict of an earlier age, although by no 
means is the whole business of the bourses approved. The later scholastics’ 
judgment on exchange banking is characterized by three fundamental ad- 
missions: the banker's purchase of exchange at a profit is licit; supply and 
demand influence the price of money; the technical characteristics of ex- 
change operations are just. Both Alexander Lombard and Laurentius de 
Ridolfis had recognized the effect of supply and demand on the money price. 
But no systematic exploration of the meaning of this admission had been 
made, The medieval majority, moreover, had drawn a hard and fast line 
condemning the banker's purchase of exchange and maintaining the formal 
stability of money as a measure, The new scholastic approach is a revolt from 
these theories of the past. The result is a revolution in the practical judg- 
ment on exchange banking among the theologians. They go forward to meet 
the views that the medieval merchants had always held. As a by-product 
they achieved a considerable development of the theory of money and 
value, 

From the extent of their treatises on exchange, as well as from the references 
to daily practice contained in them, it would be easy to infer from the scho- 
lastic writers alone the immense role the exchanges played in furnishing 
credit for the commerce and for the governments of Europe. These authors 
were occupied here with the problem which was at the heart of European 
economic life, and they lavished proportionate attention upon it. For two 
centuries the best moral analyses of economic operations occur in their dis- 
‘cussions of exchange banking. 





1. The Impact of Custom on Theory 
‘Throughout the scholastic discussion of exchange from the end of the 
fifteenth century onwards, the most striking aspect is the willingness of most 
of the authorities to consult the merchants and to be guided by commercial 
custom. "Thus at the beginning of this period, Summenbart believes two 
important questions which confessors should ask their penitents engaged in. 
finance are these: Did the dealer's customer take the exchange because he 
‘was driven to it by necessity? Is the exchange customary in the country? An 
affirmative answer to the first question and a negative to the second create 
а suspicion of usury.* Here there appears to be a real willingness to abide 
by business practice, although Summenhart, like other medieval innovators in 
the usury field, says that the exchange contracts he defends de rigore scholas- 
Жо may be imprudent in practice, and this prudential hesitancy aligns him 
“ Summenhart, De conta, Q. 99- 
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more with the medieval writers than with the bolder later scholastici. 

With an even stronger concern for practice, Cajetan, before writing De 
cambiis, the most thorough and influential scholastic treatise on exchange 
of its age, had the dealers explain their business to him; his treatise becomes a 
careful attempt to offer justification for a business which has become com- 
mon, and yet, as he remarks, had become so involved in complexities un- 
known to the ancients that many modern authors preferred to be altogether 
silent on it? Instructed by the bankers, Cajetan denies that exchange was 
instituted to evade the usury laws. It is “laudable, as invented for purposes 
at once just and useful." Merchants are necessary to supply the needs of 
cities, and they cannot conveniently function without exchange, Exchange 
is consequently necessary for economic and political life The old Aristotelian 
‘objection that a business which seeks money as an end tends to infinity and 
has no natural limit is met firmly: "[If exchange business is] ordained 
to the decent support of one's family and status, it is licit, in the same manner 
as other businesses, for it can be that what considered in isolation does 
not seem fitting, can be rendered so from an added end."* 

Recognizing its usefulness, Cajetan approves the prices charged for ex- 
change and the profit authorized by custom. The just price of an exchange 
is not a matter of exact science, but it may be presumed licit, if the common 
custom approves? In any case, it is a fundamental rule that profit on the 
exchanges is entirely licit and expected. “A notable profit can thence arise 
. . « for such monies in such exchanges, much declining from the character 
of money, are exchanged as if they were certain commodities" "® 

‘Among the major theorists only Dominic Soto fails to show any friend- 
lines to the exchange dealers. He catalogues the facts showing the prevalence 
of subterfuges obviously violating anyone's theory of the usury prohibition. 
For example, usance on bills from Spain to Flanders is for three months, but 
it takes only two weeks to deliver them. The cambium per Venetos is an 
openly used means of borrowing on the market." A fictitious gold to silver 
ratio is used by many exchange banks. "The bankers borrowing in behalf 
of the king pretend to exact usury only to pay his creditors; in fact, they 
usuriously take more than they pay and even declare publicly that, if they 
pay money to others, they may pay it to themselves.* With sales on the 
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fairs, the price varies with the time to the fairs, and this fluctuation is es- 
pecially evident in the common drawing of bills to mature nine or twelve 
‘months later at the third or fourth fair distant"? 

In Soto's view, usury infects almost all types of exchange and every prac- 
tice of й. Is there any explanation for the well-nigh universal corruption? 
Soto's belief is that it is war which led to this ugly phenomenon. The kings 
needed money desperately; they sought it particularly at the famous fairs; 
and because of their need, “a crowd" of hitherto illegal exchanges was per- 
mitted* 

А war-created evil or the common practice of Christian merchants? Navar- 
rus takes the more charitable view that it is the latter and implies that Soto's 
position owes more to the rigor of his theories than to the unscrupulous- 
пез of the bankers. He does agree that there is a certain amount of usurious 
dry exchange “carried out daily with kings and dukes, businessmen and 
others," 17 But he suggests that even some of this business can be justified by 
lucrum cessans?" Моге importantly an “infinite number of decent Chris- 
tians,” merchants, nobles, widows, and even ecclesiastics commonly invest 
in exchange. The knowledge of answers to problems it presents is highly 
necessary "to the confessors of all businessmen in the whole Christian 
world? Navarrus will not “damn the whole world" by too rigorous 
standards, 

Moreover, like Cajetan, he is aware of practical, as well as spiritual, reasons 
for a reasonably tolerant approach. “То abolish it [exchange] would be to 
plunge the realm into poverty." ** Nor docs he condemn the exchanges а 
source of gain for the bankers. Many, he reports without disapproval, have 
doubled, quadrupled, and even made ten times their capital in exchanges on 
Lyons or Antwerp?" Sometimes the profit per exchange is 10 per cent per 
fair, or 30 per cent per year. Many use the exchanges to make their for- 
tunes, and "many I know follow no other way."** Navarrus, like Cajetan, 
is ready to give weight to the reasons these respectable financiers assign in 
defense of their profits. 

A final witness on the new attitude toward exchange banking is Molina. 
He is les liberal than Navarrus, but far from the austerity of Soto. He finds 
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а good deal of dry exchange prevalent, and, in particular, an exploitation of 
the nobles by the merchants through its use. Не even warns that the ex- 
changes are easily abused and that their use is never to be counseled" But 
his observations on the just price in exchanges show his kinship of outlook 
with Cajetan: 





The practice of the merchants makes a better estimation of goods than the 
scholastic doctors, and the merchants’ judgment is rather to be abided by about 
the value of goods, especially when they use them in the business they exercise 
with one another, no one of them complaining or objecting"? 


If the businessmen do not believe they are unjustly treated by the exchange 
banks, who are the doctors to dispute them? 

It is against this background of a willingness to investigate commercial 
custom, to accept the possibility of large profits in banking, and to legitimize 
the main functions of the exchanges, even if specific practices are con- 
demned, that the major scholastics of the later period make the innovations 
in theory that achieve the acceptance of exchange banking. 





a. Virtual Transportation: A Service Charge by the Exchange Banker 


"The first theoretical break with the past is the admission that the banker 
can profit on his purchase of a bill of exchange. It is now taught that a trans- 
action where credit is extended and even created can be the source of 
profit to the exchange dealer; whereas the medieval majority had held that 
ап exchange bank could profit on an exchange sale only where it held the 
role of borrower, not lender. This significant step is first made in а qualified 
way by Biel, and then more thoroughly by Cajetan. It is the establishment 
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of an analysis of exchange which made possible, at least in theory, the legiti- 
mizing of most exchange banking. 

The change is effected in this way. The early scholastics had admitted that 
а dealer could charge for virtual transportation of а client's money, but they 
had found such transportation to occur only when the dealer was drawee. 
Now, Gabriel Biel argued, why not look at the sale of a bill of exchange 
from the drawer's viewpoint? Is not his money “virtually transported" to 
the city where he draws? If the drawer is a client, has not the bank, 
їп providing ready cash where the client wants it, performed a service? The 
answer is self-evident: the banker can charge for the expenses and danger 
of the transportation of which he relieves the client 

What is meant by this “virtual transportation” charge, to which Biel and 
the later scholastic writers on exchange recur? Did they mean by it a sum 
equivalent to the actual cost of transportation? If they did, of course, their 
analysis was erroncous. The actual cost of importing foreign specie only 
sets the limits on exchange fluctuation; it is not itself an element entering into 
the exchange bank's profit. Possibly some writers, among them Soto, took 
“virtual transportation" charge in this literal and erroneous way. Such in- 
correct analysis appears to underlie the provision in the bull In eam, that 
charges on an exchange must vary with the distance between cities!” But 
it seems more reasonable to understand most of the writers as using “virtual 
transportation” charge as a construction, not a literal description, Their 
approach is legal, not economic, and their term here, in cumbersome legal 
fashion, describes the reality they obscurely perceive: In a word, their em- 
phasis is on the “virtual.” What they are saying is that a transportation 
company would be morally justified in charging a fee for moving specie, A 
bank which effects the same result stands in the shoes of the mover, morally. 
Hence, some profit on this kind of business is moral. The bank is performing. 
a service and can charge for it. The scholastic analysis focuses on the existence 
of a “title to payment,” and it finds а title to payment which is most accurate- 
ly described in modern terms as a “service charge.” So understood, the scho- 
lastic analysis is not erroneous. In the fifteenth century, as today, a bank 
charged something for its professional services. Between banks these charges 
may cancel out, but a bank dealing with a nonbank client normally will profit 
by the charges. The scholastic analysis, initiated by Biel, approved this 
profe 
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3. A Market in Money 


‘The "virtual transportation" argument, developed by the Tübingen school, 

standard among the later scholastics of major importance. But more sig- 
nificantly, the concept serves as a construct by which the idea of a market in 
money becomes acceptable, The admission is the most exciting from the 
viewpoint of both theory and practice: for the notion that the value of money 
is immune from both supply and demand factors was at once the theoretical 
postulate and the practical requisite of medieval usury rules, To admit that 
the value of money is indirectly subject to supply and demand brings up the 
question of why its value is not directly subject to supply and demand, at 
least if it is absent ia time. The attempts to deal with this question, to ana- 
Туге the factors determining the price of money, to admit an exchange market 
and not a loan market, lead to the most probing and the most revealing in- 
vestigations in the later scholastic treatments of exchange. 

"The investigations begin with Cajetan Money, says Cajetan, is to be 
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distinguished as expendable and nonexpendable. As expendable, it has a 
fixed legal value as the measure and price of other goods, and this value is 
unalterable by private persons. As nonexpendable, money loses the character 
of legal measure and becomes a commodity. When does money become 
nonexpendable? Clearly, says Cajetan, when it is “absent” from the place 
where one wants to spend it. Thus, money in another city, sold by the 
drawer of a bill of exchange, is nonexpendable. As nonexpendable and thus 
as а commodity, such money is subject to the laws governing the price of 
commodities, This absent money is, in fact, simultaneously a measure and а 
commodity. It does not cease to have a legal value, it is not estimated solely 
by its intrinsic metallic content; at the same time its legal face value is not 
necessarily governing here, and it may be valued at more or at less, as other 
commodities are valued at more or at less "On this foundation,” Cajetan 
observes, “arises the whole doctrine on the exchanges.” ** To give expendable 
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money for money considered as a commodity is not to lend, and from such 
an act there may licitly result “a notable profit” ** 

In the exchanges, the purchased money is nonexpendable; it is in a different 
place, As with any other commodity which has to be transported to the 
place where the demand for it exists, the determination of its true value is to 
be made with account taken of the cost and the dangers of transporting it to 
the place where it is needed. Money at another place is consequently always 
worth less than money in hands just as money physically exposed to a storm 
is worth less than money absolutely considered. The dealer, providing money 
оп the spot in Milan, can licitly profit because he gives his money for a 
commodity which is worth less on account of its absence in Lyons™ The 
fact that he may have agents at Lyons who will receive payment of the bill 
and use the money as well in Lyons as he could in Milan is per accidens and 
irrelevant to the justice of the contract, which per se rests on the fact that 
money subject to transportation is worth less than money in the same place 

‘What is meant by “worth more” or "worth less” in this context? The 
scholastics do not elucidate the meaning of valve in reference to money, and 
it might be supposed that, as the exchange markets made valuations in terms 
of a gold standard, references to value mean the worth in gold of the cur- 
rency. But this meaning will not make sense in the context of many scholastic 
discussions of exchange; and а sound principle of interpretation would 
seem to be to assume, wherever possible, that an author is trying to make 
sense, Hence it may be suggested that for the scholastic authors “value” 
means “purchasing power." This meaning is implicit in Cajetan and explicit 
in Navarrus. Of course, without price indices, purchasing power is a vague 
concept, But it was evident at the common-sense level at which the scholas- 
tics were proceeding that money sometimes buys more goods, sometimes 
less, Money at a distant city always bought less goods than the same quantity 
‘of the same currency at hand. In this sense, money “at a distance" is always 
worth less 

"This analysis is challenged two hundred years later by Ballerini. He argues 
that sometimes present money is valued at Jess than absent money. For 
‘example, he says, if money is in demand in Venice and not in Rome, one may 
ive tor in Rome and get 100 in Venice. Then, if the market has changed 
in Rome, one may give the тоо in Venice and get back only тоо in Rome. 
tis thus evident that not only does the exchange dealer not make a profit 
from providing present money for absent, as the usurer does, but that, as the 
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dealer's profit normally depends on the reéxchange, he actually runs the 
chance of losing on the whole transaction? 

"This analysis of Ballerini, correct in itself, glosses over the fact that on any 
single exchange, the banker providing present money always profits by his 
service charge, just as a usurer always profits on his provision of present 
money. The present money, for one reason or another, is always valued 
more, and, if a smaller quantity is repaid in another place, it is a quantity yet 
worth more than the money given by the banker, because it equals the value 
of the sum he gave, and, in addition, includes his charge, Ballerini, in his 
anxiety to distinguish profit on the exchange from profit on loans, has con- 
fused quantity of money with value. 

"The same confusion, in more complicated terms, is apparent in Soto's 
critique of Cajetan. Те dealer, he says, cannot charge for the transportation 
of his customer's money and simultaneously charge for the difference in the 
value of the money, Cajetan, Soto says, has confused these two charges, If 
the dealer has chosen to make the exchange by providing money in this city 
and receiving a greater quantity in another city, this exchange of one money 
for another has in itself effected the transportation of the money, and, since 
the dealer has profited on this, he cannot add another charge for the service 
of transportation. If, on the other hand, the dealer physically or virtually 
transports money and charges for this, that money must be considered as his 
customer's, and he can no more profit from increase of its value than any 
other carrier сап, because the object he transports has more value where һе 
brings it?" Ic is apparent that this argument rests on the assumption that the 
quantity of absent money necessary for equivalence with present money will 
not necessarily include an interest or service charge. Yet this charge is always 
present, It will be called “interest” by a modern economist; or it can be 
called a "virtual transportation” charge as most of the scholastics designate it. 
It is only nonsense to deny its existence as Ballerini and Soto do. 

But why does not this view of absent money destroy the usury theory 
altogether? To return to Cajetan, he has said that nonexpendable money 
тау be treated as a commodity, and he has even added that money absent 
in time is nonexpendable?* Why, then, cannot money absent in time be 
sold at a discount like money absent in space? The answer is that distance in 
time alone, unlike distance in space, gives rise to no physical process affecting 
the value of money. Money distant in space is theoretically subject to the 
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real expenses and dangers of physical transportation and thus is of diminished 
value. Money distant in time is theoretically subject to no physical process 
for delivery, so that, up to this point at least, no reason has been given for 
believing that absence diminishes its value." In other words, interest in the 
form of a service charge will be allowed only on money in the exchange, not 
money in loans, 

So far, Cajetan seems to have gone no further than Biel, It would appear 
that the dealer could profit only by his “virtual transportation” charge. But 
once Cajetan has established that money absent in space is to be regarded as 
a commodity, his procedure is radical. He now admits that its price may be 
determined like that of other commodities by the laws of supply and demand. 
Presumably if his first statement of the case were accurate, the chief changes 
in price would occur only with variation in the estimation of the dangers and 
expenses of transporting money. But, in the common exchanges he next 
considers, it is at once evident that transportation costs do not govern the 
price of the exchanges. It is the supply and demand for money in a given 
locality that cause the price to vary, as Cajetan himself confesses, It is the 
pure demand and supply of credit which dominate the exchanges and 
simultaneously make them of importance. Cajetan remarks: 








Unless there were need of this kind for money, with an intermediate time in 
which the quasisellers could provide for their businesses with the money received 
by them, no one would be found as a quasiseller in these exchanges! 





"The cost of exchange varies with different times, in that the banks can 
purchase exchange at a high discount when the fair is a good way off, while 
they have to рау an increasingly high price as the fair approaches; or, in other 
words, the longer the credit is extended to the sellers of exchange, the more 
expensive it is for them. But Cajetan says this variation of price in direct 
relation to the time of the credit given is no index of usury: 

In a certain way, the intermediate time is the occasion where the quasiaeller 

are found, so that much intermediate time is the occasion of many sellers, and 
litle intermediate time is the occasion of many buyers. 
‘The higher price for a longer time is not a charge for time; it simply results 
from a greater market estimation of the merchandise, money, when there is 
а greater demand for it. But this is an admission that the price of money 
сап rise or fall with the demand and supply. It is an admission with revolu- 
tionary implications. 
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Moreover, not only does Cajetan recognize that the immediate supply and 
demand for money will play a dominant part in fixing the just exchange 
price, he allows an estimate of the future market to influence the price. He 
reasons in this way. The value of any commodity to be delivered later may 
be estimated according to its probable value at the time of its delivery, and 
it will be valued at more or less, as it is believed that some event happening 
in the time intervening between purchase and delivery will affect its value. 
Now money in the exchanges is considered as a commodity, and its future. 
value may be estimated in the same way. This, Cajetan maintains, is not to 
say that time alone will confer new value on money, but it is to say that “the 
events happening in time” may confer new value. For example, if it is believed 
that war will have broken out at the time when the money is to be delivered, 
money may well be worth more because of the demand for loans by a 
belligerent country. But along with events purely extrinsic to the money 
market, such as wars and famines, Cajetan includes among the events, 
occurring in time and affecting the price of money, increases or decreases in 
the supply of money itself By so doing he admits that if it is estimated 
that the supply of credit will be greater at some future date than it is at the 
present, a dealer can value his money higher now and ask to be later paid 
more money than he gives. This is to consign completely the price of money 
to the fluctuations of supply and demand, both present and future. It is to 
admit а fullfledged market in money. It remains а mystery how Cajetan 
believed his reasoning could be true of the exchanges alone and not of straight 
loans. His analysis is a momentous event in the scholastic approach to bank- 
ing. Approving the exchange market in general, he challenged later theorists 
to justify it without abandoning the usury rule. 

Soto, the next important writer on exchanges, also recognizes that the 
"great foundation" of the exchanges is the demand and supply for the same 
kind of money." There are “absolute” causes for variation in supply and de- 
mand, such as economic disaster or the king's needing money for war; and 
"relative causes; to wit, the number of buyers and sellers actually in the 
exchange market Since both absolute and relative causes bring about a 
real difference in the value of money, simple justice authorizes the dealer to 
demand the equivalent value of the money he gave in the place where he will 
receive it, 

Making this concession, Soto then severely limits it; for he treats а de- 
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liberate attempt to raise the price by the bankers limiting the supply of cash 
as probably fraudulent or wrongfully monopolistic; and he treats any in- 
crease in price for long-term bills due to the increased demand for them as 

ноша In practice, as we have seen, he considers almost all exchanges 





шш 
to be infected with usury. Yet, severe as he is in his judgment оп actual 
‘operations, he has made the foundation of his theoretical analysis an observa- 
tion which is itself embarrassing to the pure usury theory. If supply and de- 
mand due to absolute causes can determine the price of money in exchange, 
why cannot they do so in loans? Soto poses the problem. He answers it only 
by saying, "For a loan no price may be demanded." 7 

"The problem could not be settled by this appeal to fiat. The probing of 
value in the money market is continued by Navarrus. Like the other Spanish 
theologians, struck by the effects of the increases in the money supply so 
dramatically brought about by the importation of gold from the New World," 
he states that the price of money depends on the varying supply and demand, 
and that this is "recognized by the common sense of all good and bad men. 
in Christendom, and so, as it were, by the voice of God and nature." * 
Does this mean that the price of money varies only as it is a merchandise or 
does it mean that the price of money as it is itself a measure varies? If the 
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second alternative is affirmed, then it would seem that the estimation of 
money should increase with the lack of it, and, with the usury prohibition in 
mind, such a result constitutes а real objection to the theory, Cajetan has ac- 
cordingly answered that it is only as merchandise in the exchanges that 
money has a fluctuating value. But Navarrus says that this answer is con- 
tradicted by experience 

Navarrus then offers a new answer of his own: money could be said to be 
determinately valued only as it is legal tender in sales or debts, in that no one 
can be compelled to value money at more or less than its face value in 
settling such transactions. At the same time the valuation of money could 
be said to be left to each person's discretion in that the possessor of money 
could value it at more or less according to the private utility it offered him. 
Yet this answer, Navarrus himself concludes, is not satisfactory, because it 
would justify a higher valuation being placed on money only by those who 
derived some particular benefit from retaining it; whereas in daily practice, 
whether one gets a particular benefit from his money or not, both business- 
man and nonbusinessman value money more in time of need." 

‘There remains the possibility of admitting frankly that the value of money 
changes with supply and demand; and Navarrus chooses to make this recog- 
nition, Money differs from other goods in that its value is only "more per- 
manent" than that of other goods; but its stability is relative and not absolute, 
Put in another way, what Navarrus does is to abandon the earliest scholastic 
listinction between "money as money,” that is, as a measure and a price, and 
money as merchandise, that is, money as non-expendable in some way. He 
admits that money as a measure may vary and it may be the subject of 
trading on the exchange market? 

"This frank recognition of the less than permanent character of money 
would seem to be a major advance in theory. But the theoretical advance is 
not completed: Navarrus makes no attempt to relate it to a market in money 
in loans, as distinguished from exchanges. In the very section of his work 
in which he makes the admission, he вий distinguishes true exchanges from 
usurious loans.® He makes no attempt to explain how a loan can be usurious 
if it reflects the market price for money. More candid than Cajetan, he is 
‘even less satisfactory in attempting to find some way out of the paradoxical 
admission of a market in the changing value of money when the speculators 
are exchange dealers, and the denial of such a market when the speculators 
are lenders not making “true exchanges.” 
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In contrast to Navarrus, Molina returns to the tradition which attempts to 
distinguish money in loans and money on the exchanges. He reinforces and 
clarifies the old assumptions. The State fixes the legal value of money at its 
face value in its primary use within a country. Hence, “in relation to the 
place in which it is, money never has the character of merchandise, but always 
retains the price or value fixed by law." ?* One hundred ducats are always 
worth one hundred ducats in the same place, as long as their legal value 
remains unchanged; so, although time passes in a loan, money lent must 
always be treated as a fixed measure. On the other hand, the State has never 
determined the value of money in respect to other places. In relation to other 
places, money loses its character of a price and becomes merchandise, subject 
to the laws of supply and demand ** 

‘This explanation so carefully worked out by Molina to guard the usury 
theory is exploded a century later in the exhaustive analysis of Lugo, The 
legal value of money, Lugo says, is fixed, not in relation to one place, 
but in relation to all places within a State, The legal value of money in Spain 
and the Spanish Indies is the same. Yet because of extrinsic reasons, because 
money is more abundant in the Indies than in Spain, money is more valuable 
in Spain. It is clear that money can vary in value, even though its legal 
value is supposed to be the same. Therefore, if the dealer may ask more to 
be returned to him by reason of the extrinsic value of money in another 
place, a lender may ask more to be returned to him by reason of the extrinsic 
value at another time. Molina has at least allowed that the lender, foresceing 
ап increase in the extrinsic evaluation of money, сап demand compensation 
under the title of Zucrum cessans. But this answer is not adequate. The case 
is not one in which the lender has lost profit he might have made in business, 
but it is а case in which, whatever the lender's use of the money would have 
been, the value of the money that was his is altered." Thus, Lugo seems to 
reach the place Navarrus' logic led, that every lender, like every exchange 
dealer, can charge for anticipated extrinsic variation in the value of money. 

‘At this point, however, his reasoning becomes extraordinary. He observes 
that if the anticipated increase in extrinsic value is by itself admitted as a 
title to charge in a loan, "а wide gate will be opened to receiving profit from 
a loan." * Every lender in a time of necessity will be able to demand that a 
larger sum be returned to him, if the loan itself is to be repaid at a time of 
less necessity. In Lugo's eyes, the usury prohibition itself is threatened. To 
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preserve it, he rejects the claim of extrinsic value for the lender; and to be 
consistent, since he has said the case is the same for either the lender or the 
exchange dealer, he rejects it also for the dealer, 

fone wishes to appeal to the usury theory as an arbitrary and inexplicable 
mystery, and from it asa base, condemn all which seems to threaten it, Lugo's 
procedure up to this point cannot be criticized. But Lugo is not content with 
appealing to the usury law as an ultimate authority dictating his action, He 
now attempts to defend his rejection of the title of extrinsic value on rational 
grounds, with an argument that surely must be ranked as one of the grossest 
fallacies ever recommended by an eminent moralist, He admits that if wheat 
were being exchanged or loaned, and a change in its value were foreseen, 
this change should be considered in calculating the true amount to be re- 
turned. But money, he now maintains, never changes either in legal or in 
extrinsic value. This astonishing statement, contradicting all his own and 
other scholastice admissions, is defended in this way: 

Although then [at the time of the loan] there can be bought with that money 
twenty measures of wheat, while later, because of the greater supply of money, 
there can be bought only sixteen measures of wheat, yet these sixteen are not of 
Jess value, but of equal value with the twenty of the preceding time, because the 
greater supply of money has made the wheat increase in value.  .. The reason 
of this is that, for а good to be of greater or lesser value, it must be bought at a 
greater or lesser price: since therefore money is alone the price of other goods, 
‘ther goods are said to increase in value and in price, when the supply of money 
increases, but money is not said to decrease in value and price, because it has 
always the same value and price 
In short, Lugo has identified the value and money price of goods, and he 
has separated the value and the purchasing power of money. A dinner costing 
two ducats today and costing ten ducats a year later because of an inflation, 
is, in his account, five times as valuable because it costs five times as much, 
Yet, he says, two ducats are worth the same at each time. Money's value 
remains constant, because all other values are determined by it. His position 
becomes a kind of reductio ad absurdum of the theory that you can in- 
tellizently consider money as a pure measure, abstracting from its purchasing: 
power. Lugo is the only scholastic writer to develop the medieval thesis to this 
fantastic degree, because he is the only scholastic writer to treat money in the 
same way in loans and exchanges; his acceptance of this extreme shows his 
accurate perception of what the other scholastic’ theory of exchange would, if 
applied to loans, have done to the usury theory. 

Yet, even Lugo cannot long maintain the logical but absurd position to 

Satgur 





























EXCHANGE BANKING 37 


which his perceptions have driven him. In accordance with the common 
teaching, he admits that a dealer can profit on the virtual transportation 
charge. He then tries to argue that the fluctuation in transportation prices 
alone will render exchanges in different directions profitable. But, almost 
immediately, he tacitly recognizes the impossibility of applying his theory in 
practice, and we find him simply assuming that there is a difference in the 
extrinsic value of money in different places — the difference which he had so 
recently and so emphatically denied, Не now allows that the money exchanged 
тау be at least adjusted according to differences in extrinsic value, so that 
the dealer will not actually lose money on the exchange.” All that Lugo 
retains of his original position is that no profit can be made on the extrinsic 
difference in any one exchange. But he grants that it is liit for exchange 
dealers, foreseeing a shortage of funds in a place, to buy bills maturing there; 
so that he recognizes that dealers will rightly try to make a profit over a 
period on the extrinsic differences His position reduces itself to that of 
Cajetan and Molina, at the cost, of course, of contradicting his earlier position. 
‘The eighteenth century has litte interest in the problem so the exploration 
of value in the money market comes to an inglorious end with Lugo/? Yet 
the effort made from 1500 to 1650 has not been without fruit. The factors 
affecting the price of money have been recognized, The failure to reconcile 
these factors with the older theory of usury isa failure to do the impossible, 








4- The Price of the Lack of Money 
Instead of engaging in the prodigious difficulty of distinguishing money 
оп the exchanges from money in loans, the writers of the period might have 
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taken the simpler approach of defending the exchanges on the same ground 
as loans. In 1499 Summenhart did suggest that a right to interest was an 
alternative defense, saying frankly that the purchase of a bill of exchange was 
a mixture of an exchange and a loan. But Cajetan’s objection had seemed 
decisive: The dealers themselves testified that they sought no interest, but 
profi: 


For if the exchange dealers sought nothing else from the exchanges than to 
keep themselves whole, the exchanges would not be multiplied, and they would 
keep their money, or expend it in other ways, as they themselves admit 


Now it is not licit to seck such profit from a loan, nor is it licit to seek to 
support oneself by lending or to acquire from it what Cajetan calls "sus- 
tentative profit": 

‘As experience is witness, it is not lawful to make an art of lending, so that by 
taking account of one's works, labor, and industry, more than the principal is re- 


ceived, whence one is supported with his family, as is licit in other arts and busi- 





For the next century, Cajetan’s approach is dominant: treat exchanges not 
as loans, but as contracts sui generis and explore the sources of profit in the 
exchange market. But with the increasing strength of the interest titles 
began to seem more rational to justify profit on the exchanges on the same 
grounds on which compensation was sought by lenders. 

Navarrus, who goes to such elaborate lengths to establish the conditions of 
а market in exchange bills, admits lucrum cessans may sometimes also be a 
defense for the dealers. Even more significantly, as we have seen, he 
justifies a charge by an exchange banker for his services as a "public 
lender,” obligated to make exchanges. This is the most radical approval yet 

геп of a lending business operated for sustentative gain. That it should be 
given in connection with the exchanges is a significant reflection of the 
tendency to legitimize the activities of the respectable bankers. 

А century later, an important elaboration of Navarrus idea is made by 
Lugo, linking a banker's compensation directly to the amount of credit he 
gives, "The exchange dealer, he says, can demand reward not only for his 
labor but “for his dignity of person, for not every person is fit for such an 
office.” In making an exchange or loan the banker can charge for his skill in 
Proportion to the amount involved, because, the greater the amount, the 
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more it interests the recipient that a skillful banker should handle the busi- 
ness for him?* 

In this work of Navarrus and Lugo the “service charge" notion merges 
into “compensation for lending.” But the factors affecting the exchange 
market are not yet merged with those affecting loans. This is the particular 
achievement of Lessius. Discussing the exchanges made on the fairs in which 
the price of the exchange varies with the time to the fair, he proposes his 
new and favorite title. He does not defend the practice of charging more for 
the longer credit, as Cajetan does, on the grounds that the price varies with 
the demand, not the time; nor does he, with Soto, condemn the exchanges 
as usurious. He says frankly that, since in these exchanges a greater time for 
payment than that necessary for the passage of the exchange bills to the 
other place is customarily allowed, it is clear that a loan is intended, and that 
а loan occurs. But these exchanges, which are truly loans, he says, may be 
defended, because, the longer the time allowed in them, the longer the 
exchange dealers suffer the lack of their money; and their charge is to 
compensate for this lack of money, Carentia pecuniae, the title "lack of 
money," is much broader than the qualified title, lucrum cessans; detailed 
consideration of it must be reserved for Chapter ХУП discussion of the 
revision of the usury theory itself, Here we need cite only Lessius’ testimony 
that the dealers themselves declare that unless this title is admitted, all the 
exchanges of the day are unjust. 

Lessius also appeals to carentia pecuniae when he tries to explain how the 
exchange rates vary as the exchange bank is payee or drawee. If, for example, 
an exchange dealer receives 400 at Medina del Campo, he will engage to 
deliver 359 at Antwerp; but if he first pays 360 at Antwerp, he will ask 430 
at Medina del Campo. In the first exchange, 400 at Medina del Campo equals 
36o in Flanders, and the dealer deducts то for his service. But, in the second 
exchange, when he gives збо in Flanders, why does he not expect to receive 
their equivalent, 4oo, in Medina del Campo plus 10 for his service, or 410 
їп all? Where does a claim to the extra 20 arise? It is due neither to trans- 
portation charges, which should be approximately the same each way, nor 
to difference in the value of the ducat, which has already been allowed for. 
‘The extra 20, Lessius says, is asked for the dealer's carentia pecuniae, A 
charge of 20 in this case, Lessius adds, is excessive, and, in fact, no one 
makes such profits today. But he accepts the principle of such a charge as 
fundamental? Similarly, when he discusses why absent money is less valuable 
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than present, he gives not only the standard reason that it is subject to trans- 
portation, but twice says that present money offers “greater facility and con- 
venience.” This is a reason which comes to the same thing as carentia 
pecuniae. 

As distinct and different from carentia pecuniae, lucrum cessans is also 
noted as а licit title to gain for the exchangers. Moreover, risk of nonpayment 
is advanced as a particular reason for а charge in the exchangers loans to 
kings. Thus Lessius defends the common exchanges by titles authorizing 
interest on a loan rather than by the principles regulating the just price in 
sales and commodities. Exchanges are distinguished from loans in this 
analysis only by the freer way in which the price of “the lack of money” is 
allowed as a common justification. The economic basis for this distinction is 
this: the exchange market might be considered to have set а common price 
‘on money, while in less well-organized loan markets cach case of истит 
cessans would have to be individually established. 

"The theoretical significance of Lessius position assimilating exchanges 
to loans may be made clear by comparing what he admits to the conclusions 
reached by Cajetan and Navarrus, All agree that supply and demand set the 
price of money on a specific exchange market. The demand for money on а 
particular market arises either from the need of it for consumption uses, 
particularly by governments, or from the need of it for production uses, par- 
ticularly by expanding businesses. The supply of money on the market is 
determined by the number of persons who prefer providing money to (1) 
using it in business; (2) holding it in reserve for personal emergencies; 
(3) holding it in reserve until better business opportunities present them- 
selves; or (4) holding it in reserve until the interest rate on credit extensions 
has risen. The price of money on the market will, as Lessius observes, be 
‘equally the price of the lack of money, the price at which the holders of 
money are willing to forego other uses of it, 

‘Now if the price of money on exchanges is licitly determined by the opera- 
tion of the several causes enumerated here, as these writers admit, may the 
‘same causes validly affect the value of money in loans? Certainly, (1), (з), 
and (3) all represent reasons for reserving one's money which are perfectly 
legitimate, and although the title is far wider than lucrum cessans, there 
seems no reason to deny aarentia pecuniae, understood as the estimated. 
value of the foregoing of uses (1), (2), and (3). But reason (4) seems to 
have force purely from a desire to make a profit on a loan, and the scholastics 
have never admitted the foregoing of profit on one loan as proper grounds 
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for asking compensation on another. Moreover, since a large part of the 
demand for money will probably arise from consumption needs, particularly 
those of governments, it is clear that there can easily be a great demand for 
‘money, and yet no use for it on the part of the possessors of money, except 
to lend it or hold it until the price has risen. Here is where the difference 
between money as a commodity and money as money becomes important. 
On the exchanges, where in the Cajetan-Navarrus analysis money is non- 
expendable and hence а commodity, the pure supply and demand can set the 
price; and, unless the exchange banker is a monopolist or acts uncharitably, 
he may morally wait to buy exchange at the moment when it will give him 
the greatest profit, As all the scholastics admit, the skillful banker will hold 
back his money in order to provide it at the place and time of the greatest 
demand. In loans, however, in this analysis, money is only money, that is, a 
legal measure with a fixed face value. The demand for money by itself cannot 
alter its objective value, and the lender acts unjustly if by waiting he hopes to 
produce a different value for money by producing an increased demand for it. 
On this account, speculation in changes in the value of money must be 
accounted licit in exchanges where no objective value rules, and illicit in loans, 
where the value of money is governed by the law. This conclusion at least 
seems implied in the scholastic approach to usury, which assumes that the 
value of money set by law cannot be altered by its possessors. The position 
‘of Lessius, however, approaches the formal abandonment of this rule; for 
failing to distinguish between loans and exchanges, he tacitly admits that in 
both the price of the lack of money may be set by the holders of cash. 


5. Technical Conditions of the Exchange 


It would have been а hollow victory for exchange banking if the scholastics 
had approved it Ìn principle but still found usurious the practices that 
characterized its operation, Two such practices proved troublesome. One was 
the sale of a bill of exchange by a person not possessing а credit balance at 
the time he drew but hoping to have a balance at the time the bill was 
presented, А related but distinct practice was an agreement between the 
drawer and the banker that the bill would not be met in cash but by a 
reéxchange, that is, by a new bill to be paid by the original drawer on its 
reaching the city where he had sold the first bill of exchange. The objections 
to both these practices were not on a theoretical level, but on the practica 
ground that they made exchange transactions even more like simple loans 
at interest; they were practices emphasizing the element of credit creation 
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in exchange banking. And they were essential to exchange banking as it then 
operated." 

The first practice is condemned by Conrad Summenhart, but he tacitly 
admits the impracticality of his own standard in defending the Roman 
benefice exchange contract. In this contract, so vigorously censured by St, 
Antoninus, the ecclesiastic meeting the bill of exchange always collected the 
money to meet it after drawing it. Yet Summenhart defends it as а legitimate 
cambium per litcras 

Soto, however, with his rigorist suspicion of the exchanges, simply stigma- 
tizes such practice as usurious lending™ It is only with Navarrus that the 
objection is laid to rest. He points ош that if Soto is right, almost по one 
makes a lawful exchange; even the wealthiest merchants usually do not 
possess the balances they sell at the time they draw а bill of exchange. He 
then makes the obvious point that it is irrelevant to the justice of the contract 
whether the seller actually possesses what he sells, provided he delivers at 
the time agreed on, and provided there is no charge for time." And, of course, 
the second proviso has already been met in the standard defense of the 
exchange market. 

The admission of exchange and prearranged reéxchange was complicated 
by the issue of the bull In eam. Throughout the Middle Ages, there had 
never been any papal, conciliar, or canonical declaration on the subject of the 
exchanges, nor were exchanges a matter of controversy in the discussions on 
the 5 per cent contract, although the business of the Fugger banking house 
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was a main issue in these discussions. Pius IV, shortly after his election to 
the papacy, found it necessary to rebuke the bankers “following the Roman 
court" for their grasping conduct toward prelates secking exchange. But the 
situation dealt with was a local one, and, while usurious practices were 
mentioned, the Pope aimed at abuses and did not attempt to lay down any 
general rules for the exchange business?" The exchanges became a subject 
for more thoroughgoing official consideration only as a result of the inquiry 
of St. Charles Borromeo, which has already been noted; and the bull 
In eam issued by Pius V, January 28, 1571, was the result of the work of the 
same theological commission which had investigated the census, The bull 
declares that the useful and necessary operation of exchange has been abused. 
and made usurious by some avaricious persons. The Pope, therefore, con- 
demns all dry exchange, by which, he says, are meant contracts taking the 
form of exchange in which either bills of exchange are not sent to another 
place or, if they are sent, are not paid there, but return empty to be paid by 
the seller of the bill in the same place, as it was agreed or at least certainly 
intended by both parties. In addition to these condemnations, the Pope, 
to take away any opportunity for sin, prohibits exchanges made to any but the 
next fair, and also the fixing of standard interest rates. The penalties for 
violating the bull are to be the penalties of the canons against usurers;* 

"The bull had little effect on practice. True, Molina read it as determining 
the unlawfulness of the exchange in which the dealer's correspondent acted 
for the customer in seeking the first bill by a reéxchange. Navarrus apparently 
agreed” But in his later Consilia, Navarrus reconciles the bull with the 
operations of the bankers. Two different exchanges, he says, take place. 
"There is no reason to call them a loan, more than other cambia per litteras, 
and there is no ground for presuming usury. One person can act in two 
different capacities simultaneously. The Pope damned only dry exchanges. 
where payment is not made in another place, but here two exchanges take 
place, each paid in а different place.” Navarrus approval of the contract must 
have carried considerable comfort to scrupulous exchange bankers who used 
it as a routine practice. 

"The practice, however, still continued to be a source of difficulty. Among. 
the theologians, Lessius, asserting that it was “speculatively” defensible, 
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doubted that in practice the dealer's correspondent really acted for the debtor 
and really made a new contract, so that a dry and usurious exchange usually 
occurred." Yet on his grounds the whole transaction might have been de- 
fended as a loan; and it is significant that he does defend — on grounds 
purely applicable to loans—an interest rate fixed in advance on the re- 
exchange. This, he says, is licit if the rate is fixed by lucrum cessans and 
periculum sortis 

Among those unwilling to take Lessius approach justifying exchange on 
the basis of interest titles, debate apparently continued until a series of de- 
cisions by a Roman Congregation in 1631, It is clearly dry exchange if a 
dealer at Rome purchases exchange in Florence from one who is known to 
have no credit balances there, so that the bill will be returned by reéxchange 
to Rome, where the borrower will pay both the exchange and reéxchange fees. 
Here, the object of exchange, money to be delivered in another city, does not. 
exist! But, the Congregation held, if the seller has a correspondent in 
Florence who will act for him, pay the first exchange, and draw a second 
draft on him in Rome, in order to recover his money, true and licit ехе 
changes have taken place, in which money is really delivered in places other 
than those in which it was bought. It is, then, also licit if the seller asks the 
original exchange banker to find a correspondent for him in Florence who 
will actin this way, and ifthe seller guarantees payment if the correspondent. 
defaults? 

Building on this decision, Lugo adds that it must also be licit if for a fee 
the exchange banker acts as a guarantor for his customer, so that a corres- 
pondent in Florence will not hesitate to pay for him and make a reéxchange.® 
It is also Бей if the exchange banker goes to Florence with money, takes the 
part of his customer's friend and acting in person for his customer, himself 
pays the debt owed himself, and draws in his own favor** After these 
somewhat artificial hypothetical cases have been set up, Lugo approaches 
the practical problem of the meeting of a bill by a reéxchange agreed upon in 
advance where the exchange dealer's correspondent acted for the customer 
in paying the first exchange and drawing the reéxchange note in favor of the 
dealer. The case is, of course, really resolved by the opinion that the dealer 
himself may come to Florence and act personally for his customer. There is 
по reason why his agent cannot perform the same role. If the agent has cash 
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which he can assign to the customer in order to pay the first debt for him, a 
real delivery of money takes place, albeit the agent acting in one capacity 
simply transfers the money to himself acting in another." Even if he does 
пос have cash ready to assign, he may, if he has credits which may be 
theoretically assigned to the customer, act for him; for credits as well as cash 
may be accepted as deliverable exchange.** Only if the correspondent has no 
money or credits whatsoever which might be assigned to the customer does 
а fictitious exchange take place; for here no delivery of money at Florence in 
апу way occurs, but the correspondent simply marks the first note paid and 
draws a second note on the customer in favor of his principal; and the 
transaction, begun and ended at Rome, is a loan at usury.** Although Lugo 
does not comment on this, the likelihood of a banker's agent having neither 
cash nor credits which he could theoretically assign to pay an exchange 
bill was remote, so that, for practice, the procedure is approved. 

Lugo warns, however, that such reéxchange must be executed “seriously 
and truly," not fctitiously A customer cannot be compelled to take the 
reéxchange, because this demand would make the transaction too close to a 
Joan. ‘The two exchange contracts must be considered separate contracts, so 
that ifthe customer defaults on paying the second one, the correspondent, not 
the customer, is held responsible to the exchange banker for the first ex- 
change” The reéxchange contracts are counseled against because of the 
danger of sin These qualifications do impose some restraint on practice, 
Still, the basic operation of exchange and reéxchange with the same banking 
house remains established. As to the fixing of rates of reéxchange in advance, 
Lugo raises no objection, if they reflect true lucrum cessans? 

With the Congregation's decision, reinforced by Lugo’s approbation, the 
techniques of the exchange bankers have now official approval. True, even 
in the eighteenth century, St. Alphonsus condemns the practice! But this 
disapproval, surprising as it is, comes too late in the history of exchange 
banking to be of much significance. By this date there were many other ways 
to make a profit from credit extensions. St. Alphonsus’ position is also 
anomalous, Even the implacable rigorist Peter Ballerini believes that the ex- 
change and reéxchange practice is lawful? 
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6. Deposit Banking: The Price of the Obligation to Lend 
Related to exchange banking in 2 rather subordinate way by the scholasties 
are questions of deposit banking. In this connection an old and undeveloped 
medieval principle becomes important: the obligation to lend has a price. 
‘The astonishing truth is that Dominic Soto is the first scholastic writer 
specifically to describe and to evaluate morally the credit creation of the 
banks, though this had been an economic activity which had prevailed for 











over three hundred years; and even as he approaches the subject, he con- 
fesses the scant knowledge in his own day of the essential characteristics of 





lending operations: "For, beyond the businessmen, we are rare, even among. 
the scholastics, who understand these facts.” 

‘What he discusses are the activities of the exchange dealers who credit their 
depositors with 20 to so per cent more money than they have deposited, and 
Jet them draw on this to pay debts at the fairs. This is a restricted kind of 
credit creation, a development of the old fair-lenders’ underwriting of their 
‘customers’ debis, and the credit is still limited to use at the fairs to settle 
debts and letters of exchange. It is by по means completely mobile. But, since 
the banks, as Soto testifies, try to pay as much in bank credit as possible, and 
since consequently their addition to their depositors’ accounts never has to 
be equalled by any real addition to the monetary medium, we have a real 
сазе of credit creation. 

Now the banks, as Soto understands their operations, never charge for their 
credit creation as such. They give the extra credit to their depositors to entice 
them to deposit with them. They charge only when they cannot settle a 
depositors debt by a credit transfer, and are forced to pay cash. Their normal 
charge, then, of 5 per cent is licit, Soto says, for it is not a charge for a 
Joan, but a charge for assuming the obligations of a guarantor and, in effect, 
paying a depositor's debt which he is unable to meet at the moment, Sur- 
prisingly, justification is also found for the depositors who accept the benefit 
of the extra credit freely extended to them in return for their cash deposits 
‘The banks give this credit, Soto says, as a reward for the benefit of using 
their depositors’ cash — a defense which would, of course, justify the payment 
of money on every loan 

Navarrus describes the same banking operation as Soto and as usual takes 
the opposite view from Soto; where Soto is lenient, Navarrus becomes a 
rigorist and condemns the transaction here in two ways. The bank gives its 
depositor extra credit in order to retain his business; therefore, it lends with 
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the intention to gain and commits at last mental usury. On the other hand, 
the depositor takes the extra credit as а reward for his deposit in place of 
interest; therefore he, too, has sought a premium on a loan, and has com- 
mitted at least mental usury. There is no attempt by Navarrus to consider the 
advantages as reciprocal and equal. He looks on each party's act separately 
and judges each as usurious. Similarly, while the payment of 5 or 6 per cent 
оп deposits as a pure gratuity is licit, he regards as usurers those depositors 
who expect the banks to give them free services, such as the transmission of 
their money to another place, in return for their deposits?” All that Navarrus 
will permit in the way of gain for either party to a contract of deposit is a 
charge by the banks for acting as pure depositories, and a small fee by them 
for handling the account, when they make a payment in cash on behalf of a 
depositor, provided the depositor and not the payee is charged. In practice 
this small fee may have been as much as Soto would have allowed under the 
title of the right to charge for the obligation of lending. But the difference 
in theory is important. Navarrus allows a charge for service completely dis- 
tinct from lending itself, while Soto had allowed the charge for an act relating 
directly to lending. Navarrus seems to feel that the depositors commit usury 
more often than the bank, but for both banks and depositors his standards 
leave little leeway.” 

Molina’s moral analysis of the banks is a blend of Soto and Navarrus. 
‘The 5 or б per cent charge made by the fair bank obligating itself to pay its 
customer's debts is licit, because the obligation of lending has a pecuniary 
estimation. The bank may also charge the payee a small sum for its servi 
counting the coin. It is usury, however, if the bank charges interest for paying. 
а customer's creditor in advance, before his note is due at the end of the 
fai "The depositors commit usury if they demand extra credit as a con- 
dition of depositing, or if they demand that the bank furnish other services 
free. The banks may, however, be willing to offer voluntarily many free 
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services in order to attract depositors, and it is then licit for the depositors 
to accept them. Molina thus avoids the narrowness of Navarrus, while 
mot admitting Soto's anomalous position that the depositors have a right 
to service in return for their money. The fundamental defense of the banks 
is their right to charge for their obligation to lend, an obligation they assume 
by granting credit" 

One of the first scholastic recognitions of the reserve principle on which 
banks operate occurs when Molina writes of the exchange bankers: "It never 
happens that all the depositors need their money, for always many thou- 
sands of ducats remain on deposit with which the bankers can do business 
to their own advantage or disadvantage.” " But his only comment on this 
practice is to warn severely against the immorality of banks imprudently 
investing their deposits and being unable to repay them. ** 

n general, the scholastic writers deal only with banks that charge а 
small fee for their credit services, and not with organizations which make 
their principal profit from direct deposit creation. They are more concerned 
with the usury that may be committed by the depositors than with the 
possible usury of the banks. Nevertheless, the principle which they believe 
applicable in regard to the banks as a defense has a wide application. If a 
bank can charge for acting as guarantor on the fair accounts and upon ap- 
parently wider extensions of credit, can we infer that the scholastics would 
have defined all deposit creation, where cash was not at once paid to a bor- 
rower, not as a loan, but as the undertaking of an obligation to lend later? 
If so, then much banking would have been outside the usury prohibition, 
and its just remuneration would be determined, like the price of any serv- 
ice, by the market evaluation alone. The scholastics are dealing chiefly with 
а special class of bankers, where the guaranteeing of the customer's account 
is the traditional contractual form; but implicit in Molina and Lugo is the 
extension suggested. 








Conclusion 


In a variety of ways, exchange banking has operated to undermine medieval 
views on a market in money. The analysis begun at the end of the fifteenth. 
century by Biel and Cajetan leads to recognition of a full market in money, 
when money can be considered a commodity, and of a limited market in 


Paso. payments а cd, keeping алюми, and tak- 
Lug, 246, concurs with Malina: ing cae of deposite 

Loss Hoy, simply mpa that the banks = Molina аон 

cam charge for “thor emer im рар “Шоу 


EXCHANGE BANKING 3 


money, a market considering anticipated changes in money's purchasing 
power, when money's value is objectively set by the law. In Lessius’ analysis 
the final step has been taken of leting possessors of money themselves de- 
termine a price for its lack, and so a full-fledged money market in loans is 
itself tacitly acknowledged. Accompanying these theoretical developments 
has come approval of the technique of exchange operation and the acceptance 
of the deposit banking that provided the capital for the exchange banks. 

Does any substance remain to the usury rule in theory or practice after 
these admissions? This question we shall consider formally in the following 
chapter. 


CHAPTER ХУШ 


CRITICISM AND REVISION OF THE USURY THEORY 


In the development of the triple contract, the personal, mutually re- 
deemable census, and the bill of exchange, great areas of finance were cut 
away from usury prohibition. In the development of lucrum cessans and 
periculum тшш, the scope of just interest on loans proper was immensely 
enlarged. The discussion on exchange resulted in the abandonment of the idea 
of money as a fixed measure and the restricted recognition of the effect of 
market factors on its value. After these modifications and alterations, what. 
arguments were strong enough to support the usury prohibition itself? What 
revisions were necessary in the statement of the rule? 


1. A Radical Critique: Conrad Summenhart 


‘The most critical and comprehensive examination of all the arguments 
showing the unnaturalness of usury is undertaken by Conrad Summenhart, 
and the result of this unprecedentedly thorough review is a revolutionary 
conclusion. He offers twenty-three naturallaw reasons in favor of the 
usury prohibition, criticizes, modifies, and rejects most of these reasons, and 
ends with two tenuous formal arguments against usury left standing, At 
the same time, he puts forward strong objections against the prohibition, 
which he leaves unanswered, and if these objections are taken as they stand, 
without interpretation, they seem to prove that usury itself is licit, His ex- 
amination ends in a rejection of the past. Usury is left assailed in name alone. 
‘The early scholastic theory of usury is abandoned, 

‘As many of the arguments and objections are repetitious, we shall present 
only his main theses. 





The Thomistic Argument 

"The principal Thomistic argument against usury is stated, and Summen- 
hart first objects merely to its formulation. Use and substance, he says, are 
distinct in money, for the usus faci is successive, while the good itself is 
immediately possessed; the usus juris inheres in a man as its subject, while 
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the good itself exists independently of man. For example, a servant may hold 
and use money for his master; he will have both the usur farti and the usus 
juris, and yet not be the money's owner. Ownership of a consumptible is 
therefore distinguishable from any kind of right to use the consumptible, 
and the assumption of the Thomistic argument is refuted. Summenhart 
replies to this refutation that the objection holds only against the absolute 
assertion that the use and ownership of a consumptible are inseparable, 
but that the Thomistic argument still is valid in the case of a loan. In a loan 
the borrower is given both the ownership and the right of use, and, in fact, 
these constitute one value, although they are theoretically distinguishable.” 
"This restatement of the Thomistic argument in terms of value is a clear 
improvement, making explicit what is latent in the original argument. But 
there is а major objection to it: it misses the point? The Thomistic argu- 
ment assumes that the usurer is charging for his borrower's use of his 
money. In fact, the usurer is always charging for his own lack of use: 


‘And so it is denied that the lender trics to separate the good and its use, as if 
he demanded one thing for one of them, and another for the other; but for the 
whole aggregate, to wit, for the good conceded for the use of an intervening time 
with the renunciation, or lack, of his own use of it, he demands this other whole 
aggregate, to wit, the principal and increment. 


"To this difficulty it is answered that when the borrower restores the good 
loaned, he restores the power of using it, зо that he gives back all that was 
given him, Summenhart replies: 


Ви he does not restore to him [the lender] the use of the intervening time, vo 
that he will be able to use it [the money] for that intervening time, because that 
passes irrevocably into the рам. And so, granted even that the usurer demands 
the principal itself for the loaned good, and profit for the use of the good, yet the 
‘equivalent principal is not restored at the time the loan is made, but only after a 
time. Therefore, it is not equivalent to the good loaned and the use in the inter- 
vening time? 


"The early scholastics have admitted that the lender may charge for his 
lack of use of his good under the circumstances in which damnum emergens 
or lucrum cessans occur, But Summenbart's claim here is far more sweeping 
than the interest titles limited to specific cases of loss from the lack of use, 
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He is arguing that always, in justice, a lender is entitled to an increment 
оп his loan in order to compensate himself for the lack of the loaned ob- 
ject during a certain time. The voluntary sacrifice of any good has, in inself, 
а pecuniary estimation, regardless of what use would have been made of it. 
‘The lack of a consumptible for a period has a value distinct from the value 
of the substance of the consumptible. One who charges for this lack is not 
trying to sell the same good twice, nor is he trying to sell time, He charges 
neither for the good itself, nor for the extrinsic measure of motion, but he 
charges for the lack of his good during a particular time. 

‘The defenders of the Thomistic position may reply that the transfer of the 
substance of a good in a loan is inseparably connected with the lack of the 
good to the lender, and that unless some specific loss results to the lender, 
the mere lack cannot be given a value apart from the good itself. Summen- 
hart admits that the transfer of the substance and the consequent lack of 
use are inseparable, but he insists that the two results do not constitute а 
single value, It is, he says, as if one should buy white chalk; the whiteness 
of the chalk is inseparable from the substance of the chalk, but the value of 
the substance considered alone is not the total value of the chalk, which con- 
sists in the combined values of the chalk and the whiteness, Similarly, the 
value of a loan should equal the substance of the good loaned, plus the 
value of the lack of the object to the lender. Bolstered by this analogy, Sum- 
menhart not only rejects ће Thomistic proof of the unnaturalness of usury, 
but in his rejection appears to have offered a positive proof for the justice 
of usury. 





‘The Andrean Argument 


"The second major argument of the early scholastics, the Andrean argu- 
ment, that fungibles have a fixed value which cannot be increased, is also re- 
jected by Summenhart in a way which leads to a counterproof in favor of 
usury. He objects that goods have their value not from number, weight, 
ог measure, which determine only their quantity; their values arise from their 
estimation by human prudence. A hundred measures of wheat always have 
the same number of grains of wheat in them, but the value and the price 
vary with different times or places. Similarly, the value of money varies 
with circumstances. A lender should be able to estimate his good not as а 
simple quantity fixed by nature or human law, but “at its usual value.” * A 
fungible may have one value at the time of a loan and another at its re- 
payment; Andreae's idea that the value is fixed results from a confusion of 
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‘quantity and value, Summenhart does not develop further the implications 
of this conclusion, but it clearly suggests that a lender at a time of necessity 
may value his money more highly than at a time of plenty and at such a 
time may charge for the extra value of his money. Leaving the value of money 
‘open to common estimation, the argument opens the way to a market in 
loans. 





‘The “Barren-Metal” Argument 

Thirdly, Summenhart considers the popular cry that it is unnatural to take 
profit from an unfruitful good. As an argument, this slogan is inadequate in 
two ways: it does not explain why it should be usurious and unnatural to 
lend grain, which is а fungible, consumptible good, yet fructifies; it does 
mot explain why it should not be usurious and unnatural to take profit 
‘on the rent of a house, which is naturally sterile, In truth, money is as 
fruitful as a house is— that is, subject to human use, it produces benefits. 
Moreover, money is a partial cause of the gain of the borrower, and as 
such a cause, it deserves a reward." Again, Summenhart not only rejects the 
argument against usury, but concludes positively in its favor. 


The "Rikless-Profit" Argument 

That the lender profits without risk, while the borrower unfairly runs all 
the risk, is rejected as an untrue statement of the facts. The lender runs the 
considerable risk of his borrowers bankruptcy. The borrower also has a 
good chance of profiting more by his investment of the money loaned than 
the lender will from the loan." 








The Aristotelian Argument 

The argument of Aristotelian finalism is characterized as absurd. Does 
опе sin by using wine to extinguish a fire? Does one sin by using a shoe 
as а storageplace for money? There is nothing in the natural law to show 
that a material good must always be used for a particular purposes 


Valid Arguments 

1a defiance of the past, Summenhart has given three positive reasons why 
а lender can receive an increment beyond his principal, and he has dismissed 
the other arguments against usury as irrelevant. But there are, he says, valid 
arguments. Two of them show that usury is wrong on loans to the poor; 
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members of a community, like the members of the human body, are obliged 
to give their superfluity to the members needing strength; you should do 
unto others as you would have them do unto you? But, in the past, usury 
has been said to be against justice; it has been declared repugnant to nature 
to take usury from anyone, whether poor or rich. What argument does 
Summenhart offer to support this standard thesis? Only one: usury is un- 
matural because Aristotle, by natural reason alone, was led to declare 
unnatural" The answer is so trivial as to suggest that Summenhart is 
speaking ironically. The arguments by which Aristotle himself was in- 
fluenced have just been refuted. Summenharr's proof consists in the asser- 
tion that because one ancient philosopher, using mistaken reasons, found 
usury unnatural, it must be unnatural in fact. His only additional comment 
is that, although his arguments against usury have been refuted, they were 
“probable,” and in moral matters probable reasoning suffices." The simple 
testimony of Aristotle will stand at least for a “probable showing" of usury's 
‘unnaturalness. The proof is purely formal. Wishing to keep from saying out- 
right that he does not believe that usury is unnatural, Summenhart contents 
himself with offering as his sole unchallenged argument an appeal to a 
famous name. 

Summenhart still believes that the divine law prohibits it and he makes 
по exception in this law, taken strictly. Since he has no convictions, however, 
on the unnaturalness of the act of taking profit on a loan, he is willing to 
construe the divine law very narrowly and to admit in practice profit on any 
transaction which is not purely and formally a loan. As we have seen, this 
leads him to concede that the profitable purchase of a newly created right to 
money is licit, He still has given strong reasons for a natural obligation to lend. 
freely to the poor, so that he does not deny that there is some type of usury 
which must be avoided. But the old scholastic position on the general in- 
justice of usury has, in effect, disappeared. 
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2. A Century of Acceptance 

For a century Summenhart’s criticisms found no authoritative support 
within the scholastics’ ranks. Some leading authors treated the natural-law 
basis for the usury rule perfunctorily, as though the origin of the rule was а 
problem without contemporary consequences. They accepted its existence as 
a datum, and while they developed exceptions to it, saw nothing to be gained 
by an elaborate investigation of its rationale, Cajetan, for example, agreed 
with Summenhart that the argument based on Aristotelian finalism was ir- 
rational, but found a sufficient basis for the prohibition in the classic Thomis- 
tic argument." Navarrus contented himself with a surprising return to the 
ancient and ineffective “Roman law” argument that in a loan, ownership 
of the good loaned passes to the borrower so that a lender cannot profit 
from it” 

‘The only marked interest in the theoretical justification for the prohibition 
is found in Soto and Molina, and even here there is no attempt to deal with 
all Summenhart’s points. Soto addresses himself to a reconciliation of the 
‘Thomistic argument with the three papal bulls on ownership. It will be re- 
called that Scotus had used the bull of Nicholas III, Exiit, qui seminat, de- 
claring the use and ownership of consumptibles were separable, to oppose 
the Thomistic position; but although Esiei de paradiso of Clement V had 
supported Nicholas, Scotus’ argument had not been repeated because Ad 
conditorem of John XXII had contradicted the earlier bulls. Soto is the first 
scholastic to consider all three bulls together, and to try to preserve both 
the Thomistic position and the rule that the Franciscans own no property. 
"The matter is certainly dificult,” he confesses frankly, but he proceeds to an 
analysis. Full ownership, he teaches, consists not only in the right to con- 
sume a good, but in the right to alienate, neglect, or defend it. The Fran- 
ciscans, although they have the right to consume the consumptibles they 
ше, do not have the right to alienate, neglect, or defend them, and they are, 
therefore, not truly owners. Consequently, ownership of, and the right to 
use, consumptibles can, in a certain way, be distinguished. St. Thomas is to 
be understood as saying only that the use of a consumptible cannot have a 
value separate from the good itself." This is a conclusion substantially iden- 
tical with Summenhart’s revision of the Thomistic argument. Or, as Soto 
puts it in another way, a consumptibl’s use, inasmuch as it is a quality, сап 

















346 CRITICISM AND REVISION, 1450-1750 


be distinguished from the consumptible itself, which is a substance, But its 
‘use and the consumptibl itself, or its ownership, cannot be valued separately, 
‘The usurer places a value on that which has no separate value and so acts 
unnaturally." 

‘Molina, in a conventional presentation of the Thomistic, the Andrean, 
and the risklessprofit arguments, also explores one new objection. One 
t be tempted, he says, to concede that the lender could charge not 
for the loaned good, but for his action of lending, on the grounds that a 
man may licitly charge for the performance of a good action which he is 
not bound to do, But, Molina continues, in a sale one cannot charge separate- 
ly for the good sold and for one's action in selling it; neither, therefore, in a 
Joan can one separate the value of the action from the value of the good 
given. In a sale, the seller's action, selling, is equalled by the buyer's action, 
paying cash; in a loan, the lender's action, lending, is equalled by the bor- 
rower's action, returning.” 

Soto and Molina’s concern for the refinement of the naturaklaw case 
against usury has a probable origin of much significance, Soto is the first 
scholastic to doubt that Luke 6:35 is a precept. Luke 6:35, he declared, has по 
relevance to the justice of lending at a profit. The popes who have referred 
to it have not meant to canonize their own interpretations, but have simply 
found a certain appositeness in the text. Moreover, he continues, since the 
ОМ Testament laws do not bind, unless they are renewed by Christ or are 
part of the natural law, and since the usury prohibition was not clearly 
renewed by Christ, there is no biblical authority for the usury law, unless 
опе recognizes that the ОМ Testament laws on usury are also part of the 
natural law, Hence, "If you remove the natural law, you leave the most 
tenuous foundation for the conclusion [that usury is unlawful]. 

Molina takes the same position. There is no biblical text sufficient in itself 
to prove usury а sin; the Church would not have prohibited usury unless 
were against the natural law 
This view of the character of the usury rule is not generally accepted. 
Navarrus' reaction is typical. He makes a sustained attack on Soto for his 
interpretation of Luke 6:35, relying heavily on papal and conciliar use of 
the text to show that the traditional interpretation has been approved by 
the Church?" He has several centuries of usage to support his sense of out- 
rage. 
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з. The Value of the Lack of Money 

‘At the beginning of the seventeenth century, then, the usury law has 
been questioned both as a command of nature and as a command af God. 
But the traditionalist positions have not been forsaken by the bulk of the 
major writers. Two tendencies now become noticeable: one is an attempt 
to suggest as alternatives to the loan-usury analysis not only the older credit 
forms such as the census but new forms that will displace the usury pro- 
hibition entirely. The other tendency is to concede that in given economic 
ог political conditions, loans will normally be nongratuitous. 

‘The first tendency is illustrated by Lessius in his handling of the old 
problem of the bulls on ownership. Following Exiit, qui seminat and Exivi 
de paradiso, Lessius says that the use of a consumptible can be conceded in 
two ways: (1) irrevocably, and then the right to use is "not much different 
from ownership"; and (2) revocably, so that the use may be terminated at 
the pleasure of the owner —and here the right of use is clearly different from 
‘ownership, for ownership is a full and absolute right to а good, while a 
revocable use is а conditional and weak right. The first kind of use, asus 
juris, is of the same value as the ownership of the good, so that if in a loan 
this use is conceded, St. Thomas’ argument holds. The second kind of use, 
usus facti, being distinct from ownership, might be conceded in a Joan and 
charged for separately, and then by a second contract the lender could sell 
the ownership itself. Lessius is the first scholastic author to note that this 
transaction could take place and take place with perfect lawfulness, He 
simply comments on it, “This mode of contracting is not used, for it would 
easily cloak usuries, although per se it is not illicit" The theories of 
Clement V, Summenhart, and Soto thus yield for Lessius an important re- 
striction on the standard Thomistic argument. 

‘A similar theoretical toying with a lending system that would evade the 
usury rule altogether is seen in Lugo. He calls his system "lending on con- 
dition.” Te is licit, he argues, to lend to laborers on condition that they 
work on your farm; this is to impose an obligation not as “the price of a 
loan," but as “a condition of lending." It is also licit to loan one commodity 
to a man in order that at the same time he lend another commodity to you. 
‘Again, his loan is asked only as а condition of your loan; and it is proper 
for you to ask this condition because you do not wish to loan to an ingrate. 
Molina, the Spanish Jesuit John de Salas (1553-1612), and Antonio Diana, 
a Theatine from southern Italy (1585-1663), are cited in favor of this. 
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Again, it is licit to loan to someone with the condition that the loan is 
to be repaid when he ceases to come to your school or your mill. Molina and 
Salas approve this, although it is admitted there is peril of usury. Finally, 
Lugo declares it is licit to loan with the condition that the loan will cease 
when the borrower ceases to pay 3 or 4 per cent, per month, which he 
pays, not as the price of the loan, but as evidence of his gratitude for it. 
Salas is cited in favor of this. It is objected that all usury can then be ex- 
cused because every lender can say, “I ask no price for the loan; I wish, 
however, to test your gratitude and that ceasing, I want my loan returned. 
Lugo replies that there is “a great difference” between this procedure and а 
loan at usury, because, in a regular loan, there is a specific contractual 
time for which it will run, and the lender binds himself absolutely not to 
reseck it before the end of this time and the borrower binds himself ab- 
solutely to pay а fixed return; whereas, in the proposed procedure, both 
parties remain free to cease their mutual offices of beneficence at any time. 
Lugo agrees that the difference between his plan and usury would be made 
clear only by a declaration of intention by the parties. The matter, he adds, 
is “slippery”; there is great danger of palliated usury; the plan is not to 
be counselled, But he accepts it as in itself moral and lawful.2* 

This kind of playing with the usury rule is perhaps to be taken more as 
symptomatic of discontent than as serious reasoning. A more substantial ef- 
fort is made by Lessius to explore the economic basis for а normally non- 
gratuitous loan. Lessius cites the classical Thomistic argument as the one 
naturallaw argument against usury. He then places three objections to the 
usury prohibition: the lender should be allowed to charge for the time during 
which his money is used; the lender's labor in lending should be compen- 
sated; the lender should be allowed to charge for his obligation not to de- 
‘mand his money during the period of the loan and the consequent lack of 
his money during this period. Lessius replies to the first objection that time 
in itself cannot be sold and the value of the use of a consumptible in time 
is not distinguishable from the value of the consumptible itself. To the 
second objection, he answers that it is proper for the lender to be com- 
pensated for any labor he undergoes in connection with a loan, but he 
does not believe this admission tells against the usury prohibition proper. 
"To the third objection, however, he has no immediate answer. He merely 
says that a charge for the obligation not to demand a return for a period 
and for the lack of one's money would not be per se usury, in that such а 
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charge would not be made for the loan itself, and he says he will con- 
sider the matter at length later? 

Later, he takes up the subject ex professo and identifies John Medina’s 
casual expression carentia. pecuniae, which is strictly the same as lucrum 
cessans in Medina's usage, with his own broad conception?" Medina be- 
‘comes an authority to show that Lessius is not without respect for the past. 
‘But good reasons are even more important. There are two main lines of 
argument, There is, first, the identity of the title of carentia pecuniae with 
payment for the obligation not to rescek the loaned good during the period 
of the loan. Compensation for such an obligation should be lawful. A 
‘guarantor of a loan can licitly charge for obliging himself to be ready to pay 
а loan if the principal debtor defaults, but a lender undertakes a greater 
obligation than this; а fortiori he should be allowed to charge. Similarly 
anyone may charge for obliging himself to be ready to loan during a certain 
length of time; again, the obligation of the actual lender is greater than the 
obligation of the merely potential lender. 

"The second main argument emphasizes that the lack of one's money al- 
ways involves a real sacrifice which should be compensated. For everyone 
and anyone, experience shows that to lend and not have one's money on hand 
is a burden, for often unexpected situations arise which could far more 
readily be met if one’s money was not in possession of a borrower. In par- 
ticular, it is a burden for businessmen: 





Since money is their instrument of doing business, and to deprive oneself of the 
instrument of one's art is estimable in money, why cannot the merchants set some 
price for the lack of money by common consent, especially if the common good 
demands it? That the common good demands it, however, is proved, because, 
since many need present money and there is not easily found anyone who wishes 
to lend freely — partly on account of the risk of capital or the dificuly in re- 
covering it, partly lest one deprive oneself of the advantage of doing business in 
various ways, especially through exchanges, which flourish at this time — reason 
demands that the merchants by common consent constitute fixed prices for the 
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lack of money, after having weighed all those circumstances from which that lack 
can be estimated at more or less at a particular time. 


1з not this second argument the same as the argument for lucrum cessans as 
an interest title? In a sense it is, but luerum cessans was a far narrower 
title than carentia pecuniae. Lucrum cessans was compensation for a peculiar 
private injury; it could not be claimed by those who suffered no injury; it 
could be claimed only by those who had at least the intention of doing 
business. Curentia pecuniae, on the contrary, was а title available to all, 
whether or not they suffered loss and whether or not they intended to do 
business. It depended on the establishment of а common price for the lack 
of one’s money; like any other commonly established price, this price 
might chen be charged by all. In modera times carentia pecuniae and lucrum. 
cessans may seem to be the same, but it is a serious anachronism to suppose 
that the seventeenth century so considered them. Lessius treats them as en- 
tirely different titles, The setting of a price on the lack of one's money, Les- 
sius adds, is actually the practice at the bosy Antwerp Bourse, where the 
merchants and exchangers daily determine the price of the lack of money, 
‘There the price averages 10 per cent, reaching a maximum of 12 per cent 
according to Charles V's edict of 1540. Lessius grants that 10 per cent is a 
reasonable price for the lack of money, when on the exchanges one may make 
3o per cent. Further, the arguments advanced seem “probable” and the аг- 
gument that one should be compensated for the lack of one’s money is 
“most powerful.” Yet Lessius" final opinion is this: 


Nonetheless, 1 feel that such lax reins are not to be given the merchants, nor 
is it to be conceded that they may demand something beyond the principal, if to 
them from their lack of money, no profit ceases, no danger impends, no incon- 
venience is feared. First, because that opinion seems to be new, and 1 do not find 
it among the authors, and hence, in a moral matter of such moment, itis not 
‘easly to be admitted. Then, because the lack of money and obligation of not re- 
seeking before a certain time is intrinsic to the nature of a loan: otherwise a loan 
‘would not differ from a precarium; whence, if loan ought to be made freely, as 
is clear from what was said above, nothing is to be sought for this lack or obliga- 


tion 











Lessius, then, formally rejects the title carentia pecuniae on one basis 
alone, the argument that a loan must be gratuitous. But this is an assump- 
tion, which, at least according to the natural law, must yield to unrefuted. 
arguments challenging it. Moreover, as Lessius himself said earlier, usury 
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is only profit on a loan taken without just title; if the present title is just 
there is no need to reject it. Lessius, not refuting the arguments in its favor 
and appealing only to the authority of the earlier writers and the alleged 
necessity that a loan be gratuitous, seems, in fact, to admit tacitly that the 
title cannot be proved unnatural. 

Moreover, he not only offers no cogent theoretical defense for his final 
formal opinion, but he abandons it in practical application. Discussing ex- 
change banking, he carefully distinguishes lucrum cessans and the greater 
title of "lack of one's money.” He continues: 


‘And this carentia pecuniae is what the merchants in exchanges at this time con- 
sider the strongest title, as they themselves eloquently confess, adding that all the 
‘exchanges of this time are unjust, if this title is not jus?* 


At this point, Lessius offers no comment on the merchants’ assertion, but 
a little later, specifically discussing exchanges which are implicit loans, he 
urges curentia pecuniae as a probable justification of them. He says: 


For ordinarily the exchange bankers value more the lack of their money for five 
months than the lack of it for four, and the lack of it for four more than thet 
and this is partly because they lack the opportunity of gaining with that mon 
partly because their principal is longer in danger; wherefore this evaluation 
not irrational, for it is founded on а just reason, and it is made by the common 
judgment of the merchants and exchangers. 












ing consideration: 





Lessius continues with another pr 


From these [above arguments], it is plain that such exchanges are not to be 
condemned, especially since everyone, everywhere, uses them, among whom are 
many upright men of religious conscience, and, if they were ordered to abstain, 
only the laxer men would use them; whence it would result that the prices of 
these exchanges would catch on fire [incenderentur] with great inconvenience to 
the State; for it can never be obtained that the merchants do not value a long-term 
concession higher than a short-term one 





In a word, Lessius accepts, at least in some circumstances, the title caren- 
tia pecuniae, which throughout the Middle Ages had been considered 
ап objection to the usury prohibition itself. Twice again, as we have noted 
above, he asserts that ready money is valued more highly than money absent 
in time, because it furnishes a certain “advantage” to its holder; "? this claim 
is substantially the same as the title of carentia pecuniae. By this bold step 
he reduces greatly the practical meaning of the usury prohibition. Ніз accept- 
ening, Taste See mpre, Сыры XVI, sen 4- 
End 





32 CRITICISM AND REVISION, 1450-1750 


ance of the fact that "it can never be obtained that the merchants do not value 
а longterm concession higher than a short-term one” is the acceptance of the 
inevitability of the regular and customary taking of interest. 

‘The lender's lack of his money is viewed by Lugo as the problem of why 
а lender cannot charge for his obligation not to demand the return of the 
principal for the period of the loan. John Medina and Peter Ledesma (d. 
1616), Lugo inaccurately relates, have excused from the charge of usury 
a lender charging for this obligation. Yet, Lugo observes, “If this were 
true, no contract would in fact be usurious, except per accidens because 
of the ignorance of the contracting parties who would not know how to dis- 
tinguish their titles to profit”? 

But, says Lugo, it would be proximate to theological error to deny that 
usury is against the natural law; the Thomistic argument shows that in fact it 
is against the natural law. Papal authority, moreover, has interpreted Luke 
6:35 as а binding precept of the divine law2* Consequently, the prohibition 
must be defended, and to defend it Lugo feels obliged to attack this variant 
form of Lessius’ argument. 

‘The argument in favor of the objection is this: 

He who obliges himself to that [not to resek the loan for the duration of the 
period of the loan] by that very act deprives himself of something estimable at a 
price .. . [if he receives beyond the principal] he receives for his lack of power 
to rescek and to make a profit during such a great time, which lack of power in 
itself seems estimable at a price. 








"The common answer to this argument is that the obligation not to seek 
‘one’s money back for a period is intrinsic to a loan, and therefore, should be 
gratuitous like the loan itself. But, Lugo remarks, this assumes what is to be 
proved. It is also, he continues, no answer to say that a man cannot charge for 
an obligation which causes him no immediate inconvenience, If you agree 
not to cultivate a field for a year, you may charge for assuming this obliga- 
tion, even though you had not intended to till ће field in any case, 

Lugo then proposes his own solution. The lender is repaid according to 
equality when he receives his money back, because he receives not only 
his money, but the power of which he deprived himself. It ix objected, as 
Summenhart had objected, that the lack of this power for the period of the 
Joan has still not been compensated. In this difficulty Lugo appeals to a 
curious sophism: 
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It is replied that the money in the following year with the power of using it all 
the time following is not worth les than the money given this year with a similar 
power, but each power is reputed among men to be entirely of the same estima- 
tion and price, 
So, Lugo says, afield is not sold for less а year later, because the buyer did 
mot have the use of it the preceding year; so, too, the glory received by a 
soul in heaven is not less for its being received later than another soul 
received his glory: Lugo avoids recognition of the obvious fact that in the 
parallels he gives there is no voluntary sacrifice of the use of a good to be 
compensated; in his case, the lender has voluntarily sacrificed his use, and 
no compensation has been given him. Lugo has made no answer to Sum- 
menhart's contention that the loss of the use of money for a specific time is 
irretrievable to the owner who foregoes the use. The source of his difficulty 
is this: he has accepted the comparison of the lack of the use of money to 
the lack of the use of nonconsumptible goods. In so doing, he has given away 
his case against а lender's charge for the simple and absolute lack of his 
money 

At the same time that the great seventcenth-century moralists were prob- 
ing the economie justification for normally nongratuitous loans, the Jesuits 
at Ingolstadt made a radical appeal to political justification: the State by 
its own power could achieve a moral legitimation of usury. The doctrine 
was fist proposed in 1620 by Adam Tanner? and was vigorously prapa- 
gated by his pupil Christopher Haunold. As Haunold presented the case, 
it was tied closely to the custom of taking 5 per cent in Germany. This cus- 
tom, he said, was morally justified, even though the lender had no title to 
interest. The State validated the custom by its power of eminent domain, 
transferring the property of the borrower to the lender, The State, it was 
generally admitted, had the power of eminent domain to dispose of private 
property for the common good. Here, for the common good, the State de- 
creed that the borrower's property be used to pay the lender. Normally, 
the exercise of eminent domain demanded compensation to the private per- 
sons affected. But no compensation was necessary when these persons con- 
sented and their property did not go directly to the State. Here the bor- 
rowers were glad to pay 5 per cent to get a loan, and the property taken 
‘was only indirectly used for the benefit of the State. 

Sayas еранын, 1626), 47-79. 

M Van Racy has made an excelent apis Christophe Наа, Coumweriarum 
f Lapis alas мше See Van Ron, De de gusta ef pure чит (gia, 


justo aneurin, рр. asi. 1673), 1X: 
"Adam Tannet, Theologis scholastica 





354 CRITICISM AND REVISION, 1450-1750 


"This daring approach never received much support outside of Ingolstadt. 
There, however, the tradition continued and was given strong support in 
the cighteenth century by Vitus Pichler (d. 1736) and Francis Barth. 
‘These authors made the theory into one of universal application, teaching 
that moderate usury which was not repugnant to charity was not naturally 
immoral if permitted by law or custom. The premium paid for a loa 
such a situation was not usury in а strict sense, but a reward to a lender which 
the law allowed on the occasion of a loan. Of course, the State could not ar- 
bitrarily give a reward to private persons, but it might benefit private per- 
sons when this was a necessary way of benefiting the community as a whole, 
As in the conferring of propery rights by adverse possession, а private 
person was given the right, which he would otherwise not have, to take 
the property of someone els, in order that the general welfare be promoted. 
But how was the general welfare promoted? On the one hand, by happy 
borrowers: it would be easier to get loans. In fact, Pichler said, more people 
were hurt by the unavailability of lenders than by the multiplicity of usurers. 
On the other hand, by deservingly enriched lenders: churches, widows, 
wards, the sick, and the disabled would be able to enjoy an income from 
lending; unduly scrupulous lenders, who probably had some interest title any- 
way, would have their consciences made tranquil. To the strong ecclesias- 
tical objection that the Council of Vienne excommunicated legislators ap- 
proving usury, so that it would scarcely seem that the law was capable of 
‘making usury legitimate, Pichler replied thatthe decree referred only to those 
legislators permitting excessive or uncharitable usury" 

As Pichler alternatively phrased the argument and as Barth expanded it, 
there were some principles of ће natural law which apply only conditionally. 
For example, itis wrong to kill a man, but in certain conditions, such as a jus 








war or the execution of a criminal, killing is permitted. The usury prohibi- 
tion similarly applied only conditionally. Where the State permitted a pre- 
mium on the occasion of a loan, a condition was set up which made the 
prohibition inoperative. Or, to put it another way, the thesis is that usury 
is unnatural; however, in a certain hypothetical situation the equivalent of 
usury may be justified. This hypothetical condition exists when the State 
by the exercise of its power of eminent domain gives the borrower's property 
to the lender?" 

In an attempt to assimilate its doctrine to other interest titles, the theory 
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of the Ingolstadt school was generally known as the “civil title to interest" 
But the difference from the other interest titles, which relate to the lender's 
loss, is substantial. The doctrine is, in fact, much more like the belief of 
Salmasius that what the civil law allows to be taken is morally legitimate. 
The strongest scholastic arguments made by Pichler and Barth in its favor 
were that it was merely a recognition of the general availability of lucrum 
cessans, and that the census contract already reached the same result under 
another name. But its formal structure is novel; it can claim no important 
scholastic ancestors or antecedents. Yet it is a striking commentary on the 
weakness of the naturalaw case against usury in the seventeenth and 
eighteenth centuries that even unimportant scholastic writers can urge the 
political solution to the moral difficulty. The new doctrine was carefully 
constructed to avoid the answer which appeal to custom had received in the 
Middle Ages: that raison d'état cannot justify moral wrong. The difference 
was technical and not convincing. The only substantial justification for the 
new approach was that, in a political form, it was simply a variant of the 
economic arguments already advanced by Lessius. 


4. Ecclesiastical Control of the Discussion 

With the usury theory foundering in severe difficulties, the central ec- 
clesiastical authority made two serious efforts to inject new vitality into 
the rule, The first is part of the general effort under Popes Alexander УП 
and Innocent XI to check laxist tendencies in moral theology. Two proposi- 
tions on usury were papally proscribed, and their defense was prohibited 
under pain of excommunication latae sententiae. The first proposition, 
condemned by Alexander VII on March 18, 1666, ra 


It is lawful for a lender to require something beyond the principal, if he obliges 
himself not to demand the principal for a certain time. 








‘The minimum censure attached to the proposition is that it is scandalous, 

"The second proposition, condemned by Innocent XI on March 2, 1679, 
ran: 

As cash is better than money to be delivered later, and as there is по person who 
dees not set greater value on present than on future mone, a creditor can demand 
something more than the principal from a borrower and on that title be excused 
from usury” 

‘The minimum note of censure is “scandalous, and pernicious in practice.” 
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These condemnations are, according to the usual rules of interpretation 
of canon law, to be interpreted restrictively. First, it is to be noted that the 
propositions are not defined as intrinsically erroneous; the note of cen- 
sure attached does not bear on their theoretical truth or falsity. Secondly, 

is to be remarked that the propositions are universals and that the Popes 
condemn them only as universals. What are rejected are the general asser- 
tions that the obligation not to reseek a loan has always a pecuniary estima- 
tion demandable by a lender, and that present money, always and universally, 
is more valuable than future money. The condemnations say nothing as to 
the number of particular cases in which these titles may be justified by 
concrete circumstances. 

"The precise significance of the propositions may be gauged by the posi- 
tion subsequently taken on them by St. Alphonsus. Ledesma, Serra (d. 
1645), and Medina, defend an opinion "not lacking in probability,” that 
the obligation to wait a long time for the return of one's money is extrinsic 
to the nature of a loan and so may be charged for, just as the obligation to 
be ready to loan over a period may be charged for. The Salamancan school 
and several fairly obscure theologians defend an opinion slightly different, 
but substantially similiar to this. They say: 








Since it is morally impossible that a lender waiting through a long time not 
suffer danger, los, or inconvenience, or at any rate be not impeded from exer- 
cising some act of liberality or some other honorable act, he may on this account 
contract for and receive something beyond the principal. 








St. Alphonsus associates himself. with the second opinion. The proposition. 
condemned by Alexander VII, he explains, was condemned solely because it 
Was too general. The obligation not to reseck may licitly be given a pecun- 
iary estimation in particular cases; it may be charged for in long-term 
loans." St, Alphonsus does not add how long a loan must be to qualify as 
long-term loan. 

"The second papal effort was made seventy years after Alexander VII by 
‘one of the wisest and ablest of modern popes, Benedict XIV. The occasion 
for this attempt, appropriately enough, owed its origin to the efforts of 
Peter Ballerini. In 1740 Ballerini had brought out in Verona his new edition 
of St. Antoninus. This publication coincided with the sale of a bond issue at 
4 per cent by the city of Verona. His edition was prefaced by a sharp at- 
tack on modern usury; there broke out a lively public controversy over the 
morals of the subscribers to the bonds. This controversy merged into a larger 
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‘one three years later when Nicholas Broedersen, the Dutch Jansenist, pub- 
lished his De usuris licitis er illicitis. This work taught that usury was only 
profit made uncharitably from loans to the poor and that moderate profit 
оп loans to businessmen or rich men was always licit“ In the following year, 
Scipio Maffei, a layman and close friend of Benedict XIV, undertook the 
defense of the Veronese bondholders with his Dell impiego del danaro libri 
tre, а treatise clearly influenced by Broedersen and advocating substantially 
the same position as his.* To settle the mounting conflict, Benedict XIV, 
on November 1, 1745, issued the encyclical Vir pervenit to the bishops of 
Italy. 

Vix pervenit reasserted the scholastic teaching on usury. Usury is "profit 
beyond the principal taken by reason of the Joan itself.” It is a sin against 
commutative justice, and restitution of usuries is necessary to salvation, 
Te would be false and rash to suppose that there are always present titles 
ог contracts excusing from usury; "in many cases" a man is held to help his 
neighbor by an entirely free loan. It is certainly no excuse to say that the 
profit on the loan is moderate, or that the loan is to a rich man or to be 
used for production purposes. At the same time it cannot be denied that there 
are extrinsic titles by which something beyond the principal may be demanded 
оп а loan, and there are also licit contracts, distinct from а loan, by which 
money may be profitably employed. The Pope specifically declares that he 
pronounces no judgment on contracts or titles discussed by the theologians." 

"This encyclical, the Pope says, is issued in fulfillment of his apostolic duty 
to refute unsound doctrine, and it was extended to the universal Church by 
а decree of the Holy Office of July 28, 1835."* Although not an ex cathedra 
pronouncement, it carried а weighty dogmatic authority. It is the last ex 
professo treatment of usury by a pope. It is an espousal of the central scholas- 
tic position. It leaves a great deal unsaid. By the explicit reservation that con- 
tracts or titles discussed by the theologians are not rejected, the field of dis- 
cussion is left virtually unchanged. Lessius and Lugo could still have ac- 
commodated most interest-bearing credit transactions within the confines 
of the encyclical; and St. Alphonsus does so accommodate them. 
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Conclusion 


We may now attempt to answer the questions proposed at the start of 
this chapter and evaluate the state of the scholastic theory of usury in 1750, 
after three hundred years of close reexamination by the scholastics. The fol- 
lowing points are clear: 

One argument showing the unnaturalness of usury has been successfully 
challenged by по one and has in itself been accepted by everyone: this is 
the Thomistic argument, revised by Summenhart and Soto, that the value 
of the use of a consumptible cannot be distinguished from the value of its 
ownership when both ownership and use are transferred to a borrower, 
and that consequently, a lender charging precisely for the use of his money 
by a borrower commits an unjust act, 

No other argument of the medieval scholastics against usury has sur- 
vived the test of time and criticism. The second favorite argument of the 
medieval writers, that the value of fungibles is fixed, is still accepted by 
Molina, But Summenhart has clearly demonstrated its fallaciousnes by show- 
ing that it rests on a confusion between a fixed value and a fixed quantity, 
and no later writer except Molina finds the argument of importance. A 
corollary of this result is that there is no natural-law argument proving that 
usury is unjust ín loans of fungibles which are not consumptibles. The 
argument that money is sterile and should not produce a profit has been 
severely criticized by Summenhart, who has shown, that a house is sterile 
їп the same economic sense. This Aristotelian argument against taking a 
profit from “barren metal” had already been undermined by the medieval 
Permission of the rent of money ad pompam, and it is now completely 
abandoned by the later scholastics. By sterility of money, if they speak of it 
at all, they mean only the formal, juridical sterility of any good consumptible 
in first use, so that the argument based on money's sterility is identical with 
the argument based on money's consumptibility. The popular argument that 
the usurer sells time is no longer urged by itself, being recognized as simply 
а vulgar expression of the main Thomistic argument. The “legal argument,” 
based on the simple transfer of ownership in a loan, is used by Navarrus, 
but in every other author it has merged into the fuller Thomistic account, 
"The argument that riskless profit is wrong, clearly implied in many medieval 
approaches, has been abandoned wth the admission of the triple contract and 
the guaranteed census. A corollary of this result is that there is no practicable 
way of distinguishing a loan from a bailment in many concrete cases; in 
particular, there can be no objection to renting nonconsumptibles at a 
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profit, though their risk is borne by the lessce. The Aristotelian objection 
that a trade in money is unnatural and tends to infinity has been attacked 
by Summenhart and Cajetan and subsequently adopted by no one of im- 
portance, There thus remains only one argument showing the injustice 
of usury. 

While mo direct challenge has been made to this one argument, the 
‘Thomistic argument, an evasion of it has been attempted: Summenhart has 
declared that the use of his good for a particular time is always surrendered 
by a lender and always may be charged for. This argument would destroy 
the usury prohibition. Lugo has been unable to answer the argument 
because he has compared the loss of the use of a consumptible to the loss 
of the use of а nonconsumptible. The proper reply, implicit in the scholastic 
analysis, is a denial that a privation has any value distinct from the value 
of the good of which it is the privation, unless it in some way results in 
other loss. The value of the use and ownership of а consumptible good 
have been shown to be identical. The privation of use, therefore, cannot 
be valued more than the value of the consumptible itself. Accordingly, the 
lender cannot charge separately for the good itself and the privation qua 
privation. Summenhart’s argument is a confused attempt to give a value 
to a negative being. The scholastics also reject as an attempt to give 
value to a valueless entity the theory that the pure obligation of not reseeking 
а loan for a length of time is vendible. The obligation to deliver, as Molina 
says, has no value apart from the property itself. Similarly, the obligation 
not to reseek, if it occasions no loss, has no value other than the value of the 
good loaned. 

‘The scholastic analysis assumes that each contract is to be considered by 
itself and that justice in it depends on the immediate equality of the ob- 
jects exchanged, not on the subsequent profit resulting to one of the parties. 
Hence, the objection of Summenhart that a lender should be recompensed 
because he is the cause of a businessman-borrower’s gain is considered ir- 
relevant. Centered on the object involved in the contract, the scholastic 
analysis refuses to consider other objects for which the contractual object 
might be exchanged. A contract about money is considered a contract about 
‘money, not a contract about real capital. Money is not identified with the 
‘goods it buys. This firm isolation of the object of the contract is essential 
to the main Thomistic argument, for unless money is considered rigorously 
as money, its consumptibility in first use cannot be asserted. 

"The scholastic analysis also assumes that a value fixed by law cannot 
wilfully be altered by a private person. Summenhart has objected that money, 
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mot mathematically but morally and customarily, is always worth less if it is 
absent in time than if it is present in cash. With this objection is joined 
the difficulty raised by the admission of a money market on the exchanges. 
If the price of money on the exchanges is ruled by supply and demand, why 
cannot the price of money in loans be similarly governed, and if borrowers 
are willing to pay more for ready money, why cannot lenders charge them 
what they are willing to pay? To these objections, it is answered that the 
objective value of money, set by law, cannot be altered by the demand for 
funds, and that money absent in time cannot be valued for less simply be- 
cause it is absent. Pure subjective impatience cannot here alter the legal price, 
any more than subjective evaluation can alter other legal prices. Hence In- 
nocent XI teaches that money cannot always and universally be regarded 
as more valuable merely because it is present. In the absence of any ob- 
jective reason for difference in evaluation, the scholastics assume that the 
law has fixed unalterably the value of money present or future, 

"Thus, standing on the two assumptions that justice depends on the equality 
of objects exchanged, with the objects being considered precisely by them- 
selves, and that a legal value cannot be altered by subjective demand, the 
scholastic theory of usury by means of the Thomistic argument shows 
clearly and consisently the natural injustice of usury in money loans. The 
theory is formally perfect, But its formal perfection has been attained only 
at the cost of a multitude of admissions which render the cases where it is 
applicable rare, and the prohibition, in general, nugatory. Following the 
theory, we may now enumerate the conditions under which profit may be 
taken by one giving credit. 

In many concrete circumstances, the privation of а consumpüble will 
mean the loss of more value than the value of the consumptible itself. If the 
concrete circumstances of economic life are such that the privation of money 
commonly entails extra loss, there seems no reason why a common price 
cannot be set for the price of the privation of money—a price which can 
be charged by everyone whether they suffer loss or not. These circumstances 
obtain when there are objective factors which increase the value of present 
money over future money, so that the supposed legal equality between 
money at different times must give way to the objective pressure creating 
а difference, The holders of money lawfully value their money higher than 
its face value because (1) it gives them security against unexpected emer- 
gencies; (2) they wish to invest in a profitable business; (3) they wish to 
hold it until business opportunities are more favorable before investing it. 
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‘The price of the privation of money should compensate for the foregoing of 
these several purposes. Thus, there may be legitimate speculation on the 
interest rate, based on the lender's estimate of future, as well as present 
‘opportunities for business investment, and а lender may justly charge 
а premium if he fears an inflation. 

In а limited way the interest titles damnum emergens and lucrum ces- 
sans recognized these rights of the lender. They have been further de- 
veloped by the scholastic treatment of the exchanges. Above all, they have 
been asserted in Lessius’ admission of the right, in а given market where 
‘opportunities abound, to charge for "the lack of one's money,” and in St. 
Alphonsus’ allowance of a charge for the lack of use in at least a long-term 
loan. In some economic conditions, most scholastics assert, the lack of one's 
money may entail no loss. But when the lack of use is a source of loss to the 
lender, he can charge, and economic conditions may be such that a lender 
always suffers a loss. Then a common price may be set on the lack of the 
use of money, Prudential scruples still keep most scholastis from recogniz- 
ing the universal right to such a charge even in the eighteenth century; 
but the principles are there, only awaiting bolder application. The defenders 
of the civil title to profit on а loan have made this application, although 
they have couched their recognition of the common price of money in 
political, rather than in economic terms. 

"The risk of lending is also a title to interest. After Zech, it is established 
that charges may be averaged out over all borrowers. 

All other expenses directly and indirectly incurred by lending are a tile 
to interest. 

‘The obligation to be ready to lend is distinct from a loan, and, as the 

itcussions on the montes pietatir showed, may be charged for. A man en- 
gaged in the lending business may even seek "sustentative profit." 

All interest may be sought under the name of “profit,” as St. Alphonsus has 
pointed out. Interest only becomes usury when there is no just title to profit. 

At the same time it has become clear that the formal usury rule has no 
application in а multitude of situations. The triple contract and bill of cx- 
change have nullified the prohibition's effect in commercial finance. The 
census has ended whatever jurisdiction the rule ever had over governmental 
and agricultural credit and even over credit extensions to laborers. The 
just-price concept rules these transactions, demanding equity but not for- 
bidding profit. The notion of implicit contracts has made it analytically 
possible to reduce most transactions to one of these acceptable forms. What 
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is left of the usury rule, merged as it now is in practice with the demand 
for a just price, is an objection to immoderate interest. It would be perhaps 
impossible to think of a transaction involving the extension of credit at a 
moderate profit which could not have been justified in terms of the revised 
scholastic analysis 


Part Three 
‘THE USURY THEORY FROM THREE PERSPECTIVES 





CHAPTER хуш 


A COUNTERTHEORY OF USURY 


During the centuries in which the scholastic theory was undergoing ex- 
tensive modifications at the hands of the scholastics themselves, a powerful 
movement was developing in European intellectual centers to abandon the 
scholastic theory altogether. As the fate of the scholastic theory in modern 
times and modern evaluations of it were to be largely influenced by this 
new movement, we may here consider its chief leaders. The practical dif- 
ferences between the developed scholastic theory and the new theory of 
usury аге not, perhaps, very great. But the theoretical differences are 
substantial, 








1. John Calvin (1509-1364) 

For five hundred years the canon law defining usury as “whatever is added 
to the principal” had dominated European thinking on usury. The Re- 
formers, no longer bound by the canon law, could make a fresh start. Yet 
they still were bound by a vigorous tradition of Christian opposition to 
usury. John Calvin, the Protestant leader to make the most notable con- 
tribution to а new theory, abandons completely the detailed analysis of the 
scholastics in order to urge one general principle: follow the Golden Rule. 
Contracts made according to this great law will be unimpeachabl 
tracts which offend it must be condemned. Accordingly usury must be 
redefined. It is not lucrum ex mutuo; it is lucrum ex damno alieno? It is 
sinful only if it hurts one’s neighbor; and charity and natural equity 
alone can decide in what particular cases a charge for a loan does hurt a 
neighbor Away with technical rules and an elaborate system of exceptions, 
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А parson cannot know all the details of business But let each believer's 
conscience be his guide. On loans to the poor a profit will be clearly wicked." 
On loans to the rich and to businessmen a lender's profit may be no worse 
than a seller's profit on a sale? Biting usury, usury which sucks the sub- 
stance of another while the usurer runs no risk, usury above the legal limit, 
эге always condemned by God's law." On the other hand, a modest profit 
оп a loan under any and all circumstances is by no means forbidden 

‘The only arguments against all profit on а loan that Calvin knows are 
those drawn from Scripture and а maxim of Aristotle's, As for Scripture, 
Luke 6:35 merely commands generous lending to the poor." Some of the 
Old Testament passages, indeed, seem to condemn usury without distinc- 
tion. The passages are to be interpreted as requiring only the observance 
of charity and equity toward the poor, or, if one wishes to interpret more 
strictly, they still may be considered only as positive political law appropriate 
for the Jewish economy, but no longer binding today." As for Aristod 
argument that money is sterile, Calvin has only contempt for it, А child 
can see that money locked in a box is sterile. But who borrows to keep the 
money idle? Merchants borrow to increase their goods, Money is as fruitful 
as а house or as many other kinds of merchandise, When money buys a field, 
money then bears money“ 

At the same time that Calvin attacks the general usury prohibition, he 
is by no means ready to give a general usury permission. Moderate usury 
is necessary for business, but it would be better if all usury were abolished.!* 
‘The taking of even moderate usury should never be made one's occupatio 
all habitual usurers are to be expelled from the church of God and the well- 
ordered име! Usury is never to be taken from the poor; it should never 
exceed the legal limit and often should not be as great; the word of God, 
not custom, should guide the lender; the lender should have no greater profit 
from the loan than the borrower." Ministers of the gospel, if they must make 
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investments, should lend only to merchants and in such а way that their 
profit is not certain." The general rule is that usury is licit "not everywhere, 
nor always, nor in all goods, nor from all." Indeed, Calvin exclaims, “scarcely 
ever can it happen that he who takes usury does not hurt his brother”; 9 and 
according to his rule such usury would be illicit. But at least on loans to 
rich men who borrow to increase their profits, usury will be lawful. 

Not only is Calvin not enthusiastic about permitting usury, he makes а 
strong attack on the interest titles allowed by the scholastics. Referring to 
men who fraudulently pretend not to lend at usury, he says, 
they treat usury as if it were compensation of as much loss as the difference 
caused by the lack of the use of their money. But there is no kind of usury which 
this specious title may not cloak. For each one has present money, when he loans 
it, which would have been useful to bim if he had bought something, and at cach 
moment matter of profit presents itself. So always will there be a place for com- 
pensation, since no creditor gives his money to another without loss. 

‘This claim he declares is a trick and а cavil, and God will not be deceived by 
it, Again, he declares that the French have invented the term “interest” 
to evade the laws against usury, and he adds, "Never was there any kind of 


usury among the ancients which today is not comprehended under that 
“ч 














name. 

Now, it is true that no scholastic writer contemporary with Calvin in- 
terpreted the right to interest in the very broad way he describes, But his 
description is evidence of how the scholastic titles might have been regular- 
ly used in practice, even to take profit from the poor. Thus on this point 
Calvin is more severe than the scholastics, whereas in allowing profit on loans 
to wealthy merchants, he permits no more than Angelus, Biel, Summenhart, 
Cajetan, and Eck had permitted in approving the triple contract. Moreover, 
much of his criticism of the Aristotelian argument is no different from 
Andreae's or Conrad's, and he does not even touch the formidable Thomistic 
argument. Nonetheless, he does mark a new approach in two ways: first 
in denying an absolute divine prohibition of all usury; secondly, in suggest- 
ing that money be identified with the goods it buys. This last point is the 
essential theoretical one, but it is only suggested, not developed, in Calvin. 


2. Charles Du Moulin (Molinaeus) (1500-1566) 
A distinguished French lawyer, Charles Du Moulin, is the first Catholic 
writer to urge the licitness of moderate usury. A Renaissance jurist, full of 
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knowledge of the Roman law and contempt for scholasticism, he boldly 
attacks the "ignorance" of the canonists, but he is careful to try not to oppose 
the Church herself; and his divergence from even the scholastic position 
should not be overestimated. 

‘As to the divine law, he, like Calvin, holds that both Old and New 
‘Testament prohibit usury which is biting, which offends charity, which is 
taken from the poor? But he finds nothing in the divine law nor in the 
natural law which prohibits all usury. More acute than Calvin, he assaults 
directly the principal natural argument against usury based on the consump- 
tibility of money. This argument, he declares, is "puerile": “because the use 
and fruition of money not only consist in the first momentary expenditure 
or application, but also in the successive use of the wares or goods bought 
with it” * In this terse statement îs the first clear rejection of the Thomistic 
argument against usury, and this rejection is based on the direct indentifica- 
tion of money and the goods it buys. 

Further, Molinaeus says, the scholastics admit that money may be rented 
ad pompam, and this rent could be made at the risk of the bailee. Therefore, 
he continues, identifying incidence of risk and ownership, “the transfer 
of ownership of itself does not make the use beyond the principal less able 
to be sold.” *™ He even questions that a loan transfers ownership, as the 
“Thomistic argument assumes. In Roman law, a slave, with power to admin- 
ister, but not alienate, his master’s goods, can make a loan, and though 
the physical body of money is given forever, the lender retains his rights 
to the same value" 

Moreover, Molinacus presses, in business loans the creditor is “the near and 
efficacious cause, that is, as they commonly say, the sine qua non” of the 
profit the borrower makes; therefore, he should be able to share in it?" 
Finally, if usury is defined as “gain by force of the loan,” profit taken merely 
for the act of lending, it is certainly unjust?" But no lender, Molinaeus 
declares, ever charged narrowly and precisely for this act. A lender charges 
for the utility offered by his money, and this utility has a value which is 
properly charged for 

At the same time that Molinaeus rejects the usury rule, he makes a strong 
attack on the use made of the title of lucrum cessans. This title he reports 
is used by the merchants to justify “the most cruel usuries of Lyons," where 
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the rate is 18 per cent per annum" Men, he says, retain the name of 
‘merchant so that they can claim the title, but in truth they make lending 
their business. "They set up exchange dealers’ tables or partnerships which 
they call banks and exercise рше and simple usury, and yet in this they 
wish to exercise the privilege of just merchants." They use the term "de- 
posit” for loan, thinking a word will cover their “crimes.” ™® These hypo- 
crites, he cries, put the name of God on their bills as if they were pious, 
while in fact, charging even above the legal limit, they commit a shameful 
sin. The interest they ask, he continues, is never really compensatory, for 
they would not be lenders if they could make more by doing business, 
пог do they curtail any profitable business they have in order to lend" 

All this criticism is really directed at the abuse of the title [истит cessans 
carried to an extreme allowed by no scholastic author. But Molinacus de- 
clares, the scholastis are responsible for this abuse, because they said interest 
should be determined by individual cases, instead of by the common es- 
timation?* Their approach opened the way to everyone claiming exorbitant 
interest. Moreover, their system is no bar to profit on a loan, for, Molinacus 
significantly asks, who cannot claim Zucrum cessans? 

If one considers only Molinacus' attack on the arguments against usury, 
his identification of money and the goods it buys, and his declared opposition 
to the current way of estimating lucrum cessans, one will think him a bold 
reformer indeed. On the other hand, he often insists that the Roman jurists 
defended only compensatory, not lucrative, usury? and his defense of the 
charge for the use of money can accordingly be considered simply а de- 
veloped form of lucrum cessans itself. No contemporary scholastic would 
have understood the ttle so broadly, or admitted the rate to be determined 
by the common estimation. But the scholastics had granted the principle that 
compensatory interest is licit, and Molinacus’ position can be interpreted as 
easily as a development of this thesis as a defiance of it. 

Moreover, Molinaeus specifically agrees with Aristotle that unbounded 
lust for making money by lending is illicit" Не also believes that the 
medieval encouragement of free loans was desirable?" Further, he agrees 
with the scholastics in accepting the triple contract, though he accepts it 
as а сме of moderate usury.” Не also himself appeals to lucrum cessans as a 
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reason for a high return in an exceptional case where sure profit was lost 
by selling on credit" Above all, he argues that the census is the modern 
succedaneum of the old loans at usury; for in it “money immediately bears 
fruit in money proportionately to the principal and time,” and it is at once 
a means for a rich man to invest funds and a needy man to obtain them/^* 
Molinaeus even adds that the census redeemable by the seller is a better 
means of making credit available than the loan, for it gives the creditor an 
income, while it leaves the seller free to end the obligation when he has 
the money. Such census are indeed the best remedy for exorbitant usury.“ 
"Thus as far as practice goes, Molinacus really differs very little from the 
scholastcs, approving what they approve and condemning only what they 
would have found an abuse; and even his theory is often put forward by 
him in scholastic form as a defense of the lender's right to compensation, 
Nonetheless, on the issue of the determination of lucrum cessans by the com- 
mon estimation he is clearly an opponent of the scholasticism of his day, 
and оп the larger issue of the nature of money in loans he audaciously and 
completely breaks from the scholastic tradition. His work was far enough 
removed from the common teaching to be placed on the Index. 





з. Claude Saumaise (Salmasius) (1588-1653) 


"The hardiest defense of usury yet undertaken was made in 1630 by а 
curious champion, the Calvinist classicist, Claude Saumaise (Salmasius). 
While Calvin had been reluctant to admit usury of any kind, and Molinacus 
had at least forbidden it on loans to the poor, Salmasius enters a ringing 
defense of the most brazen of all usurers, the licensed, public moneylenders 
who drew their profits from the poor. His works are principally directed 
against the illogic of the Calvinist communities which would not condemn 
usury outright, but which persisted in excluding professional usurers from 
communion. The three works, De usuris liber, De modo usurarum liber and. 
Dissertatio de foenore trapezitico, altogether compose as strong а case for 
the pawnbrokerage and smatlloan shop as these institutions have ever had 
made out for them by a professedly disinterested observer. Since Salmasius 
not only represents a complete break from the usury prohibition, but also 
contains much criticism reflecting on the scholastic theory, we may con- 
sider his case at length. 


His general position is that selling the use of money is a business like 
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any other business. If it is licit to make money with things bought with 
‘money, why is it not licit to make money from money? * Everyone makes 
his living from someone else; why should not the usurer? “ The seller of 
bread is not required to ask if he sells it to a poor man or a rich man. Why 
should the moneylender have to make a distinction? © 

The moneylender performs a highly useful service, as does anyone who 
provides a means for meeting a great public need. Moreover, since he is 
licensed by the State, he has the State's approval; he is in some sort a public 
official, like a tax collector; and if he is guilty of sin, the State is guilty, too." 
"The rates he charges are those approved by the State, of if there is no max 
imum legal limit, they are the rates set by supply and demand"! ‘There is 
во fraud or theft in charging the highest market price for other goods; 
why is it wrong for the usurer to charge the heaviest usuries he can collect? * 

Descending to the particular case of Amsterdam, Salmasius notes that the 
public usurers there usually charge 16 per cent on small loans. The usurers 
then have to bear the cost of obtaining their money at lesser usury, of holding 
some money idle, of hiring a large house to hold their pledges, of taking 
losses on some pledges, of paying an auctioneer to auction the pledges, of 
paying other servants, of paying a yearly license fee and an original permit 
fee, Deducting expenses, the moneylenders make only about 8 per cent 
barely enough to keep them interested in the business: It is granted that 
the higher rates on short-term small loans hurt the poor most. But the heavy 
charges are beneficial in stimulating the borrowers to repay more quickly, 
Negligence, inertia, or prodigality are the real enemies of the poor, not 
the usurer/* 

Is there any law against usury? In the Bible, it is true, the Jews were 
forbidden to take usury from any other Jew, poor or rich. But this prohibition 
was political and given chiefly because the Jews were united in a blood 
brotherhood; it no longer held after the destruction of the Jewish sate.* 
Аз for the Gospel, Jesus Christ means to teach nothing about civil polity 
or economic transactions The only ecclesiastical law against usury that 
Salmasius knows of is the papal law; and why should one obey the Pope? "" 
Moreover, “what [the canonists] took away with one hand, they restored 
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with the other." The census is but usury made licit by another пате?» 
The exchanges to the fairs are also usurious.” Above all, lucrum cessans 
is really just another word for usury. АШ usury, if you like, can be called com- 
pensatory, No usury is sheer profit: “All profit indeed, if you calculate it right- 
ly, is always compensation, either of labor, or of work, or of office, oF of 
service, or even of other gain which I could have taken from my good 
or work, i£ T had not offered this” * No one ever lent money, if it was really 
going to injure him; that supposition of the canonists is absurd. But if the 
canonists want to allow “compensatory” interest, a lender can always 
justly claim usury as some kind of compensation. Thus the natural- 
law objection to usury is also answered: a lender charges usury for a lack 
of use and for the risk involved which are always a source of loss to him. 
Ог one can say equally well that usury is the licit rent of the use of a fruitful 
good" 

Secondarily, Salmasius also tries to prove that ownership is not transferred 
їп a loan, but here he falls into contradictions, and it is not essential to his 
case which rests well enough on the thesis that the lack of the use of money 
always has a price. The argument that the money is sterile is refuted by 
the usual comparisons with idle houses and fields The other Aristotelian 
argument that usury tends to infinity is met with the melancholy answer that 
almost all men seek as much money as they ean get, and once you permit 
them to seek what is "sufficient," rather than what is strictly necessary, 
there is по limit one can rightly set: Innocent’ old argument that usury 
discourages agriculture is met by a denial of fact. Furthermore, Salmasius 
reasons, if usurers increase and farmers diminish, competition between the 
Uusurers will drive down the price of money." Finally, if you consider the 
natural law and the Golden Rule attentively, you will see that there is a 
natural obligation on the borrower to pay for the favor of a loan. А соп- 
tractual obligation is necessary only because all borrowers are not sensitive 
to their natural duty. In a word, usury is as natural a trade as any, and bet- 
ter than some. “I would rather be called а usurer, than be a tailor," declares 
Salmasius." 

In Salmasius account the identity of money and that for which it is ex- 
changeable are not the center of attention as they are in Molinacus, Often 
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һе defends his theory in terms of a broadened right of lucrum cessans. But 
he is clearly on the side of the innovators in denying any divine prohibition 
of usury and in assuming that a trade may be driven in money as in other 
goods. In the end, he is far more radical than either Calvin or Molinaeus, 
leaving only a legal barrier to usury and sweeping away all objections from 
justice or charity against lending at a profit to the poor. In Salmasius, all 
religious scruple against usury is brushed aside, and the secular law alone 
sets a limit to profits. 





4 Scipio Maffei (1675-1755) 

Up to the middle of the eighteenth century, however, no Catholic author 
had been able to expound the Calvinist theory of the licitness of moderate 
usury without his orthodoxy being challenged. Now Scipio Maffei, a Vero- 
nese count and a friend of the reigning Pope, Benedict XIV, issued a defense 
of usury based on the Calvinist position. The occasion, as has been noted 
earlier, was the controversy over the licitness of 4 per cent interest on a 
‘Veronese bond issue, a controversy stirred by the ardent attacks of Ballerini 
‘on the usuriousness of the transaction.” Maffei, consulted by the troubled 
bondholders, came as an amateur theologian to their defense. 

Майе? main theses had all been stated before in Calvin, Molinaeus, Sal- 
masius: the Old Testament prohibited usury only from the poor; the New 
"Testament simply required one to be charitable in a general way; the Fathers 
and Councils condemned only excessive usury; the only usury condemned 
by any law is usury that hurts one's neighbor; money is not sterile, but 
the instrument of business, than which “nothing in the world is more 
fecund"; loans at interest are necessary for commerce; the State not only 
tolerates but actively enforces loans at usury; usury is already permitted by 
the personal census, the triple contract and lucrum cessans, understood 
broadly to include the loss of all future investment opportunity. ‘The 
main naturallaw argument, Maffei asserts, is that ownership passes in a 
loan, but he denies that this happens: the lender still is the owner because 
he can bequeath or donate the value of the loan; he alienates only the physi- 
cal quantity, not the value of the money.” The ownership of the money 
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could not pass without the consent of the lender, and the lender never con- 
sents to such an absolute transfer. The borrower's power of using the money 
at will is not equivalent to undisputed ownership.” Therefore, if the lender 
is still the owner, he can collect rent, as any owner does on property given 
to another for use™ The consumptibility of money is also directly denied. 
"Money does not consume itself in use; on the contrary it multiplies” ”* In an 
awkward anticipation of later theory differentiating production and con- 
sumption loans, Maffei tries to distinguish between cases where “the money 
is gone” and those where something of value remains, He appears to draw 
the line, without much logic, on the basis of the charitable purpose of the 
loan. Money used to feed а needy family or free a prisoner, he says, is con- 
sumed, and here no interest should be charged on the loan."* But where the 
borrower spends the loaned money for less urgent needs, Maffei finds that 
the value of the money remains with him. Before use, money can be con- 
sidered neither a consumptible nor a nonconsumptible, and all argument 
based on its consumptibility is vain. 

Maffei's position, then, is not as extreme as Salmasius. He will not have 
usury on loans to the poor or to those in great distress borrowing to recover 
from some disaster, or even on short-term loans of small sums, But his stand 
is identical with that of Calvin and Molinacus. Charity provides the govern- 
ing standard. Loans to businessmen or the rich may always be a source 
of proficit 

After the appearance of Vix pervenit, specifically condemning the gen- 
eral licitness of profit on loans to the rich or to businessmen, it might have 
been thought that Maffei would have been crushed. On the contrary, he re- 
published his book with the imprimatur of the Master of the Sacred Palace 
and a letter to the Pope, in which he thanked him for confirming his views 
and gave а politely legalistic reading of the encyclical, stopping а little 
short of open irony. Like the Pope, he agreed that there were many cases 
where a loan should be given gratuitously, as to the poor; like the Pope, 
he condemned all usury in a strict sense, that is, profit taken by force of the 
loan contract itself; but also like the Pope, he recognized that there were 
many titles and contracts which were necessary to civil life, whose justice 
was debated by theologians, and which were uncondemned by the Church. 
Such contracts, like the rent of money, and such titles as lucrum cessans, 
understood in a broad sense, were all that his book contended for?* As he 
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remarked, everyone already took interest or moderate usury on their loans, 
though some called it one thing and some another.” 


Conclusion 


‘The most striking feature of all these nonscholastic critics of the scholastic 
position is their agreement that the scholastics already admit what they want. 
Calvin, Molinaeus, Salmasius, and Maffei all grant that the census, triple 
contract, and истит cessans authorize all the profit that should be taken by 
anyone on a contract of credit, The struggle then seems to be largely over 
words: the scholastics do not wish to admit "profit on а loan"; their critics 
wish to abandon the other contracts and titles and say directly that profit on 
the use of money loaned is licit, 

‘There are, it is true, three great theoretical differences between the scholastic 
and the nonscholastic positions: the scholastics assert that all usury is con- 
етпей by the divine law, while their opponents say that only uncharitable 
or even only illegal usury is condemned; the scholastics analyze the loan 
contract on the basis of the equality of the objects exchanged, while their 
opponents consider the person of the parties to the loan, and the benefits they 
subsequently receive; the scholastcs treat the chief object of loans, money, as 
bare cash, while their opponents idemtify it with capital. 

‘These theoretical differences are real enough, and under certain economic 
conditions, they could lead to substantial practica differences. But they do 
not in fact lead to substantial differences here; for the scholastics teach that 
the divine and natural prohibition of usury is only of profit taken without 
just title on a loan contract, and they are able to find a multiplicity of titles 
and contracts by which profit may be received. To take the most obvious 
‘example, compensation for а lender's lack of use of his money in an expand- 
ing economy becomes identical with paying him for the use of his money. 
‘The developed scholastic theory and its critics agree in approving the same 
act, and their only real and common opponent is the early scholastic theory 
with its arbitrary restrictions. 

ОЁ course, there is a difference in connotation, in emotional significance, in 
attitude, between the scholastics and their opponents: the scholastics begin 
with a general prohibition and find the exceptions; their opponents begin 
with a general permission and make restrictions. Of course, too, most 
scholastic authors had not as yet approved the full development of the interest 
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titles to the general right to charge for the lack of the use of one's money — 
though, indeed, the implicit personal census and implicit triple contract came 
to the same thing. There are still prudential reservations and hesitations on 
the scholastic side, But fundamentally the critics of the scholastic theory 
testify to the truth of the conclusion of the previous chapter dealing with 
the modifications in the scholastic theory itself since 1500; it would be 
perhaps impossible to think of a transaction involving the extension of credit 
at a moderate profit which could not have been justified in terms of the 


revised scholastic analysis. 
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CHAPTER XIX 


THE USURY THEORY AND THE 
SCHOLASTICS' SUCCESSORS 


By 175, then, the scholastic theory and the countertheory, approaching 
the same problem from different theoretical viewpoints, agree in approving. 
the common practice. The scholastic theory, however, is stated in stern 
negative rules which can still cause doubt and hesitation for the scrupulous 
lender or spiritual director; and such doubts and hesitations do occur in a 
number of cases at the beginning of the nineteenth century. Then, in a series 
of decisions between 1822 and 1836, the Holy Office, the Roman congregation 
charged with the supervision of Catholic doctrine and morals, ends all doubts 
and practical difficulties by publicly decreeing that the interest allowed by 
law may be taken by everyone. 

Both before and after the Holy Office decrees there is considerable theo- 
retical controversy. Many, even among the scholastic authors themselves, are 
inclined to abandon the traditional theory for the new one. The licitness of 
the rent of money as a fruitful good, at least in production loans, is asserted. 
"The title of the civil law is revived. The biblical and conciliar prohibitions of 
usury are explained as prohibitions only of excessive usury. Calvin, Molinaeus, 
and Maffei become the new authorities, while the scholastic defenders of the 
new theory assert that only in terms of it can the general permission to take 
interest be understood and modern commerce be justified. The champions of 
the old theory, on the other hand, reassert the familiar arguments against all 
usury, while they point out that the general permission to take interest can 
be understood as an extension of the title of lucrum cessans and need involve 
mo abandonment of the old principles. Their contention had particular 
cogency in view of the enormous quickening of economic life at the beginning 
of the nineteenth century. The Industrial Revolution, already in full progress 
in England, now began to affect ће continent as well," and the Holy Office 
decrees coincide with the acceleration of its influence there. 

‘The conflict between describing the common practice in terms of the old 
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or new theory continued into the twentieth century and eventually was 
resolved only by statements of the usury prohibition which might be recon: 
able with either. The whole quarrel is still, if you like, a quarrel of word: 
The major modifications in the scholastic theory had been made between 
Summenhart and St. Alphonsus. АЙ later work, including the Holy Office 
decrees, are simply clarifications or at most slight developments of the theory 
of 1759, Practice remains substantially unaffected. But it may yet be of some 
interest to see how the theoretical quarrel went and how the old scholastic 
theory fared in modern times. We shall here, then, set out in order the 
decisions of the Holy Office; the pleas of the scholastic defenders of the new 
theory; the syncretist tendencies at the end of the century; various additional 
papal observations and rulings on usury; and the present state of the case, 








1. Responses of Rome, 1822-1836 


The answers of the Roman authorities to questions about usury from 
perplexed bishops and theologians between the years 1822 and 1838 form а 
definite series? The first response is a decree given in i822, "A woman of 
Lyons" who "gave her capital to certain persons that she might receive from 
them a profit at the rate prescribed by the civil law" appealed her confestor's 
refusal of the sacraments and order of restitution of these gains. The Holy 
Office, judging the appeal, declared that “a response will be given at a suitable 
time"; that meanwhile, however, restitution was not necessary; and that the 
‘woman might receive the sacraments. 

A second decree was given in reply to an inquiry in 1830 from the Bishop 
of Rennes. The confessors of his diocese were divided on the question of 
"interest taken from money lent to a businessman, who employs it in com- 
mercial ventures, where he enriches himself” Some confessors, thinking. 
they had found a via media, asked of penitents taking such interest a simple 
promise to submit to a papal decision which would determine this point. If 
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the promise is given, the confessors, “although convinced of the greater prob- 
ability of the contrary opinion, do not deny absolution,” nor do they question 
penitents who do not mention their gains from loans, although the confessors 
have heard that they make such profits. The Bishop asked, 

Can one approve the practice of these confessors? Can one exhort the more 


rigid confessors who proscribe this contract, under pain of refusal of the sacra- 
‘ments, to conform to the milder conduct of the first? 


Pius VIII, after consultation with the Holy Office, personally replied: 


To the first question, they are not to be disturbed. To the second, 
in the first 


is answered 





A third decision suggested an even more liberal position. A perplexed 
vicar-general asked, 
Whether а confessor sins, who sends away in good faith a penitent, who de- 


mands from a loan the gain allowed by the civil law, apart from any extrinsic 
title of lucrum cessans or damnum emergens or extraordinary danger? 


"The Penitentiary, the Roman tribunal for issues of the internal forum, 
replied in the classic formula that "Non esse inguietandum, provided he is 
ready to obey a decision of ће Holy See? 

А troubled theologian, Denavit, now sought information on precisely the 
same subject. He declared: 

The undersigned writer, thinking it licit by no contract to withdraw from the 
doctrine of Benedict XIV, denies sacramental absolution to priests who contend 
that the law of the prince is sufficient title for taking something beyond the sum. 
lent apart from lucrum cessans ot damnum emergens, 


In answer to his question if his conduct was, then, too severe toward these 
priests, the Holy Office again replied, "Non esse inguietandos.”* 

In the years following, six more decrees of the Penitentiary repeated and 
confirmed the earlier responses? Then the Bishop of Viviers sought to know 
(1) if the past decisions authorized interest on loans to businessmen, apart 
from the title conferred by the civil law; and (2) if the very existence of civil 
law regulating interest, ipso facto, without the State's explicit intention of 
exercising its prescriptive power, created а just title to interest. The Holy 
Office simply referred him to the earlier replies, thus implicitly indicating an 
affirmative answer to both questions. 
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The twelfth decision raised the question of the justice of interest in the 
broadest form yet suggested. The collegiate chapter of Locarno had been dis- 
possessed of its ancient prebends by the State and had been compensated by 
а lump sum of money. It was essential for the chapter to invest this sum and 
draw an income from it, for the monks would quickly consume the capital 
amount if it remained idle. They could, however, find no investment that 
would yield more than 234 per cent. In this emergency, faced with eventual 
starvation, "unless it obtained interest from the prebends," the chapter asked 
the Holy See if it might plead its very necessity "to be a sufficient and valid 
title just like the other titles approved by the Church” and so be entitled to 
loan its capital at interest. The chapter also asked if such a title could be 
pleaded for other churches, monasteries, and indeed all wards in a similar 
position. Finally, and separately from its need, the chapter asked “whether 
such contracts are sufficiently justified by the civil laws and forms which now 
‘generally ratify them and order them fulfilled, and also by the common and 
tacit consent of the people which, by now an ancient custom, seems to sub- 
stitute these contracts аз more convenient in place of others more involved 
and dificult?" 

"To all th is, the Holy Office, Gregory XVI approving, had but 
опе reply: "Non este inquietandos? 

Decree XIII dealt with yet another inquiry as to the morality of taking. 
the legal rate of interest on the strength of the civil title alone, and the 
Penitentiary, as well it might, referred the inquirer to Decrees V, VI, УП, 
and УШ. Decree XIV similarly only referred the inquiring bishop to the 
same decrees. Decree XV simply noted the ordinary theological requirement 
that “good faith was always supposed” in those taking interest on the grounds 
of the legal title. 

Decree XVI is highly important. The Bishop of Viviers asked what attitude 
he should adopt toward those of his clergy who preached that the legal title 
was clearly valid, omitting any reference of the possibility of a future decision 
of the Holy See. Cardinal Gregorio, the Grand Penitentiary, wrote to him 
‘explaining the intention of its earlier decisions: 

















The Sacred tary wished to define nothing at all about the question, 
debated by theologians, of the title derived from the law of the prince; but only 
to provide а norm which confessors might safely follow in regard to penitents 
‘who take a moderate profit determined by the law of the prince, with good faith 
und ready 10 accept the commands of the Holy Sce, 

‘Those, therefore, who in preaching teach absolutely that it is licit to take profit 
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from a loan by title of the civil law - . . define by private authority a question 
Which the Holy Sce did not yet wish to define! 


The last decree of this series replied to а question of the Bishop of Nice 
touching penitents who took "moderate profit on a loan on the sole tide of 
the law, with bad or doubtful faith.” Could these penitents, provided they 
were sorry for their bad faith, be absolved without obligation or restitution? 
‘The Holy Office replied affirmatively.” 

If the authority of these decrees seems clear;? their correct interpretation 
is not as easily determined. Does the Holy Office mean definitively to approve 
the legal title? De Vie, Bishop of Bellay, in a pastoral to his clergy issued in 
1838, answered this question affirmatively. He maintained that the decrees 
authorize him to conclude that belief in the validity of the legal title "is an 
opinion, which with a safe conscience, can be held and followed in practice, 
like many others not defined by the Church.” "* 

On the other hand, the Sulpician theologian Boyer held that the Holy 
Office was not asked if the legal ttle or the productive character of a loan 
were justifications in themselves, The petitioners, he contended, were 
generally convinced that the titles were not good and wished only to know, 
"Is this principle stamped with a degree of falsity which renders it intolerable 
and worthy of the refusal of the sacraments?” '* The Holy Office re 
this question, "Non sunt inguietandi,” which Boyer interprets in this way: 








“Non sunt inguietandi:" Do not disturb them, do not teat them as possessors in 
bad faith, as public sinners convicted by the notoriety of fact with the crime of 
у, do not refuse them absolution on the sole fact of the conviction they have 
hese two contracts, supported by the titles of commerce and of law, are 
legitimate and that they can use them in practice. Their opinion may be false; 
but it is neither an error, nor heresy, nor a censured doctrine. . . . The affirmative 
and negative in such a ease are, in the eyes of the Holy Offce, indifferent opin- 
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ions, which do not give rise to any characteristic note of bad doctrine... The 
Holy See decides nothing about the fundamental question; the severe doctrine can 
be the most probable, the most reasonable; you are not prohibited from attaching 
to it the degree of certitude you wish, provided that you do not make it a dogma, 
an article of faith, prior to a final decision by the Church; if you think your opin- 
ion judged, defined, passed into dogma, by force of the encyclical of Benedict XIV, 
your pretention is an error 


Or, as Cardinal Gregorio had put it, the aim was "only to provide a norm 
which confessors might safely follow.” The decisions are practical ones, 
bearing on the objective rightness or wrongness of taking the legal rate of 
interest in a modern economy. The practice of taking such interest is ap- 
proved; the theoretical basis for the approval is deliberately left undecided. 
‘The Holy Office cannot be said positively to favor the civil and commercial 
les; at the same time, since it does not condemn them, it does appear to 
invite their theoretical development by the theologians. 








2. Defense of the New Theory of Usury 

‘The Holy Office's decisions were made at a period which was the nadir of 
scholastic theology. Partly because of the disruptive effects of the French 
Revolution, partly because of a general lack of interest in scholastic phi- 
losophy, competent scholastic theologians were rare and great scholastic 
theologians were nonexistent. Consequently, no commanding figure arose to 
defend the old theory, although since all the weight of traditional authority 
was on its side, it still was generally accepted. But facile and persuasive 
writers were urging its abandonment and the acceptance in greater or less 
degree of the theory of Calvin and Maffei, Two of these pleas for the new 
theory occur contemporaneously with the Holy Office's decisions and were 
probably of considerable influence on the congregation, Two of these pleas 
come later and are probably influenced by the congregation's practical pre- 
scriptions. 
William Cardinal de la Luzerne 

‘The first of these works pleading for a substantial change in theory is the 
Dissertations sur le prétde commerce, published in 1822 by William César, 
Cardinal de la Luzerne. The principal contention of the book is that the 
prétde-commerce, or business loan, is in no way a mutaum or loan which 
should naturally be gratuitous. In the business Ioan, there is no transfer of 
а consumptible, as there is in a proper mutuum. On the contrary, the matter 
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of the loan is not money which will be dissipated, but “the value which will 
increase by the use one makes of it.” Consequently, the usury prohibition 
which applies only to loans of consumptibles does not apply to such a con- 
tract! The theory here is substantially the same as Calvin's, identifying 
money and the goods it buys. But, as Luzerne emphasized, the practical 
results are the same as the triple contract, so that all authors approving the 
later, in effect, approved his proposition.” 

The work centers about the defense of the business loan. But secondarily, 
Luzerne, in agreement with the critics of scholasticism, contends that the only 
usury condemned by natural law is that which oppresses the poor, and that 
the criterion of justice is the advantage or disadvantage to the borrower, not 
the equality of goods exchanged? At the same time, the cardinal admits 
that the mutuum proper is usually a source of injury to the poor when 
coupled with usury, so that ecclesiastical law had acted correctly in pro- 
hibiting usury on the pure mutuum under any circumstances?! Yet, he 
insists, this prohibition is a purely penal, prudential enactment of po 
law: the natural law itself dictates no such general prohibition 

More important, perhaps, than his naturallaw defense of the prétdde- 
‘commerce is Luzerne’s effort to show that no dogma is imperiled by admitting 
moderate profit on loans to businessmen and the rich. Pointing out that the 
marks of a dogma of Catholic faith are that it is defined by a pope or council 
or taught universally and with more unanimity by the theologians, he makes 
ап extensive review of papal, conciliar, patristic, and scholastic teaching on 
usury" This investigation establishes to his satisfaction that the only dogma 
that can be said to exist on usury is that excessive or oppressive profit on а 
loan is evil?" As to the business loan in particular, he demonstrates that dis- 
tinct condemnation of it is confined to the scholastics of the thirteenth, 
fourteenth, and fifteenth centuries, and by all the tests of dogma, such 
transient and local opinion cannot be elevated above the rank of positive 
Jaw? He ascribes the medieval position to the economic conditions of the 
time, to the tyranny of Aristotle, and to ignorance of the Fathers 

Luzernc's analysis of the origin of the scholastic views is not very adequate, 
and his analysis of the decrees on usury of the medieval Councils is open to 




















Luzerne, Ойы sor le pride Роп 1, рр. M 

commerce, Vol. M, Pare 1 р. 32 hsc one 
атар 6. 

Part 1, рр. чеч. According to the 
esumericil Council Ч Vienne, it was hese) 
permasa to afirma that ary was mo i 
Clementi, Vs. 





E THE USURY THEORY: THREE PERSPECTIVES 


dispute, but his is the most successful effort yet to show how part of the old 
usury prohibition could be treated as positive law without compromising any 
dogma, and his work thus removed one of the most serious objections to the 
new theory. Simultaneously, he rallied the whole tradition in favor of the 
triple contract to the support of the Calvinist thesis. As far as practice goes, his 
ideas are no more radical than Еск or Molina's. 





Mark Mastrofini 


Аа equally influential and even more enthusiastic advocate of the new 
theory was the canon, Mark Mastrofini, a member of the papal court. His 
work, Discussion sur Tusure, written in 1838, was graced with an approbatory 
Jeter from Thomas Turco, a consultor of the Holy Office, and according to 
report, it was generally received with admiration in Rome? 

"The work itself is simply a forceful presentation of the familiar theses 
sustained by Molinaeus and Maffei. Из most original part is its formulati 
of their theory in terms of money's “applicability.” By "applicabili 
Mastrofini means both the power of being able to use money and its actual 
use" This applicability, he declares, is separate from money itself and may 
always be charged for? Like any potency, it is fecund.® It remains in 
existence, though the money is spent for other goods; the same value of ap- 
plicability then resides in the goods bought? Whether the lender was or was 
not using his money fruitfully, and whether the borrower uses the loan 
productively or for consumption, the applicability of the money as a real 
value distinct from the money itself is estimable and may licitly be charged 
for. A worker cannot be asked to work for nothing simply because he is idle; 
пог can a lender with idle funds be asked to surrender their applicability 
freely. An employer who fails to use a worker's labor profitably still has 
to pay him; and a borrower who hires the applicability of money must pay 
for it whatever use he makes of 22 

Secondarily, Mastrofini argues that ownership, the full right of disposal 
of a good, does not pass in a loan, and a lender is therefore а bailor of 
money; that if money can be bailed ad pompam, it can be bailed for use, 
because the price of the latter includes the price of the former and is a forti 
just; ™ that the price of money increases or decreases with the quantity av 
able like the price of other goods; that as the State creates money, so it 
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simultaneously creates а use of money separate from its face value, as the 
custom of all civilized nations testifies? The popes and the scholasties con- 
demn only usury taken by force of the loan contract itself, and their con- 
demnation is proper because the loan contract itself simply specifies the 
return of the object loaned But extrinsic to the loan contract is commonly 
understood a contract hiring the use of the object, and to collect profit by 
this contract is never condemnable usury2 As for the Scriptures, they 
prohibit only frauds, immoderate usury, usury which violates charity" 

Rejecting the old theory completely, Mastrofini still admits, indeed argues, 
that he asks for nothing new in practice. Census, he says, is simply the term 
used in Germany for a loan at a profit The triple contract, the exchange 
business, and lucrum cessans are dependent for their justice on the licitness 
of renting the use of money. His opponents concede him everything except 
the names he fights for. 


Francis X. Funk 


A little later, in the middle of the century, Francis Funk, a German 
theologian and distinguished ecclesiastical historian, also put the weight of 
his scholarship at the service of the new theory. Engaged in debate with the 
German historians, Maximilian Neumann and William Endemann, who 
accused the Catholic Church of outright inconsistency in its usury doctrine, 
Funk took the position that money in one economy might be considered 
fruitful and in another, sterile." In the Middle Ages, the feudal and guild 
systems restricted the opportunity for investment: ownership of the land 
‘was ruled by feudal agreements, while the labor supply was either in feudal 
vassalage or controlled by the guilds. At the same time, commerce was 
hampered by war, brigandage, and both national and municipal trade 
barriers. In this static world, where land and labor were frozen and capital 
accumulation difficult, money had no mobility. It could not be freely ex- 
changed for productive goods. It could not be considered the equivalent of 
fruitful capital? Borrowing was usually for consumption purposes, and the 
borrower's need gave a lender with idle cash opportunity to exploit him. 
The general usury prohibition was based on these general conditions. 
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Undoubtedly, a small capitalistic class would have had a right to profit on 
their loans, and their right was destroyed by the general prohibition, but 
law is made for what happens generally, and here the majority were 
protected.“ 

Further, Funk continues, law, either moral or statutory, which regulates 
economic activities, is necessarily preceded in time by the activities regulated. 
Certain general moral principles, to be sure, are changeless, but their applica- 
Чоп in particular laws depends on the economic pattern of a society? Such 
а particular law as one concerned with usury does not remain abstractly 
motionless, but develops with economic changes; yet as the economic changes 
must occur first before a change in the law is appropriate, there will always 
be a natural lag between economic development and modification of the 
law" In fact, as the economic structure of Europe changed, money became 
capable of widespread fruitful employment, and the Church altered the law 
to meet the new conditions, The exceptions broadened into a general per- 
mission, according to a tendency remarked by the great legal historian 
Ihering, "The exception is often only the form in which the principle itself 
is rejuvenated." 9 Today, when loans are generally for production, money 
is considered fruitful, and the Church allows the general taking of interest, 
So Funk explains the change in practice by a change in economic circum- 
stances, while he insists that the only dogmatic principle involved is that it is 
sinful to exploit your neighbor, and that this principle remains unaltered, 
though differently applied in different conditions.“ 

But while Funk defends medieval practice, he condemns medieval theory. 
"The early scholastics had protected the needy borrower. But they were right 
for the wrong reasons.” They proceeded legalistically, using the abstract 
forms of the Roman law, without examining either the economic significance 
of these concepts or the moral essence of the usury law.” Providentially, their 
theoretical deficiencies led to no practical errors. But the proper theoretical 
approach is set out in the new theory: abandon the legal technicalities of 
contracts and titles; adopt one general moral principle, that no contract 
should injure an impoverished neighbor; and consider always the economic 
purposes of а loa?" Where money is lent for productive purposes, it 
should be considered a productive good and lawfully rented. It is, indeed, a 
positive injustice to the lender to deny him this right?" There is neither 
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scriptural nor natural reason for opposing this new approach; and only a 
Jansenist clinging to formalism would advocate the retention of the old usury 
and interest title theory in today’s circumstances? The right to interest 
taken in its old form with the conditions required by the old scholastics, 
‘would not justify many of the economic operations of the present which are 
advantageous to everyone; therefore it should be abandoned. The pillars 
of the old theory are no longer standing: the transference of ownership in a 
Joan is a determination of positive, not natural law, and if one defines owner- 
ship as an incorporeal right, it will not pass in a loan; ** the sterility of money 
is no longer true today The Bible is seen to disapprove only exploitation 
of the poort? 

Still, says Funk more sternly than Mastrofini, when a borrower borrows 
for consumption purposes, he is in need, and the money lent is not product 
therefore to charge him for the loan is sinful usury.** This restriction is a 
severe one, But, his whole attitude implies, the case of pure consumption 
credit is rare, Money is normally productive, and the rent of it as a fruitful 
good is normally licit. 














John Gury 


‘The extent to which the new theory of usury made headway may be 
gauged by the fact that by the middle of the century it was not only defended 
in special treatises like Funk's and Maffei's, but incorporated in such a 
standard theological text book as the Jesuit John Gury's Compendium 
theologiae moralis. In such а work, of course, there is no great development 
of the argument; but it is noted without hostile comment that many believe 
that the rent of money as a fruitful good is today lawful. Thus in the schools 
themselves the old scholastic theory began to be abandoned. 


з Revival of the Civil Title 

The questions submitted to the Holy Office, it will be recalled, had con- 
cerned chiefly the validity of the civil title to interest; but the Holy Office 
had said nothing directly upon it, and, curiously enough, less theoretical 
support could be rallied for it than for the entirely new theory of usury. The 
truth is that it was not very much liked by either side. On the one hand, it 
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was associated with the old scholastic theory in being a special interest “title” 
which was pleaded instead of the inherent fruitfulness of money; so that it 
жаз disliked by the radicals, who saw in its possible acceptance a barrier to 
the acceptance of their system: On the other hand, it had been almost 
unanimously rejected by the old scholastics, while it had some association 
with the theory of Molinacus and Salmasius, who argued that the law could 
determine where interest became usury; so that no defender of the old posi- 
tions was very willing to espouse it. 

John Gury is one of the few writers to defend the civil tite, He states that 
the prosperity af modern society depends on credit; that therefore the State 
may act to issue a supply of credit by exercising eminent domain and 
authorizing lenders to collect interest. He adds that no compensation is 
necessary for those thereby deprived of their property, because the burdens 
and advantages of the State's action average out, and each one is sometimes 
benefited, sometimes hurt by the general custom of taking interest?! This 
suggestion that compensation is effected by the economic mechanism itself 
is the only theoretical advance over the defense of the title as propounded by 
Pichler. 

‘The 1902 edition of Gury, revised by Anthony Ballerini and Thomas 
Sabetti says that there is "today scarcely any doubt” about the validity of the 
civil title, but that there is some difference in opinion as to its foundation. 
‘Some appeal to eminent domain; others, however, “make the far better plea 
of the right and duty the supreme authority has of decreeing a premium to 
those who help commerce by supplying money. Indeed, natural equity 
tates that this premium be paid by those who get a benefit from it." ®" This 
would seem to be a defense of the legal title as an exercise of the power to 
tax, employed in favor of those who perform a service for the community. 
"Those receiving the service are held to pay the tax directly to their benefactors, 
"This is an entirely new argument in favor of the title. It is unchanged in the 
1939 American edition of Gury — Ballerini — Sabent. 

‘The majority of writers, however, showed little enthusiasm for the title 
even with the new argument; and Augustine Lehmkuhl, the German 
Jesuit, summed up the general opinion of radicals and conservatives alike in 
saying that "the law finds, but does not create a title to interest.” ™ 
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4- The Encyclical Rerum novarum 


Tn 1891 Leo XIII issued the encyclical Rerum novarum, "On the Condition 
of the Working Classes.” Enumerating the evils of laissez faire and the ex- 
ploitation of the helpless laborer, the Pope declared, 


‘The mischief has been increased by rapacious usury, which, although more than 
‘once condemned by the Church, is nevertheless under a different guise, but with 
like injustice, still practiced by covetous and grasping men. 


What the Pope meant by usury “under a different guise” has remained 
obscure, and this passing reference to the evil had no effect on usury theory. 
Yet since this was the first papal rebuke to usury since Vix pervenit a 
century and a half before, it is important to remark that the papacy was not 
unmindful of the possibility of usurious injustice even in modern economic 
conditions. 


5. Reaffirmation of the Traditional Theory 

In the face of many defections from the scholastic theory even within 
scholastic ranks, one of the ablest presentations of the old theory ever made 
was set forth at the beginning of the twentieth century in the De justo auctario 
ех contractu crediti of Joseph Ernest Van Roey. Van Roey, then a young 
theologian, later cardinal.primate of Belgium, vigorously objected to the con- 
fusion of money and real capital made by the sponsors of the licitness of the 
rent of money. The object of a money loan, he insisted, is money, not real 
capital; and to treat a loan as the rent of real capital is a fundamental error in 
theory." The consumptibility of money, not its productivity, is at the heart 
of the old analysis; and money's consumptibility is unchanged by its sub- 
sequent exchange for real goods" Modern practice may be understood not 
as the rent of money, but as the universal claiming of lucrum cessans; for 
in today's economy every holder of money can employ it profitably, and о 
forego money's use in a loan gives every lender a right to interest." Practice 
has changed with economic change, but the scholastic principles, which are 
part of Catholic doctrine, remain unchangeable and equally good in their 
new application." 
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6. Syncretist Tendencies 


Elsewhere, however, no such firm declaration for the old theory as Van 
Rocy's is to be found in the standard theological textbooks of the turn of the 
century. Characteristic, instead, is a statement nf doctrine on usury in terms 
reconcilable with either old or new theory. Thus, Arthur Vermeersch, a 
Belgian Jesuit and perhaps the best of contemporary moral theologians, 
taught: 

In order that, in а certain condition of society, money can be justly lent by all 

at a moderate interest, it is йети that money be commonly estimated accord- 
ing to the hope of a fruitful use of it or according to the credit which it gives, 
For then, from this hope the possession of money draws a value of which the 
creditoris deprived for a time and whose compensation he justly demands through 
interest. 
This statement can be interpreted either as a presentation of the right to 
interest аз lucrum cessans or as a variation of the theory which holds that 
money can be treated as a fruitful good because it is convertible into а fruitful 
good. Vermeersch inclines to the former theory, as is clear in his later warning 
that usury isto be presumed when, as in China and India, the rate of interest 
exceeds the return from investments.” But, as Van Roey objected, his a 
proach might be understood as a recognition that money could be treated as 
а fruitful good itself? 

Similarly, the French Sulpician, Adam Tanquerey, author of a popular 
theological textbook, taught that money was, in today's economy, virtually 
fecund and could be rented at a profit because the lender always suffered 
uerum cessans: а statement of the case that in effect combines the two 
theories. The German Jesuit, Jerome Noldin, declared that money was 
today readily substitutable for fruitful goods and that therefore anyone 
surrendering its use deprived himself of an estimable good; and here again. 
the appeal is equally to lucrum cessans and to the fecundity of money.“ 

At the same time the new theory of usury won a clear victory when the 
tendency became general to reject the old claim that Luke 6:35 was a strict 
precept forbidding all profit on a loan, and to take it as a counsel of perfec- 
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7- The New Code of Canon Law 


А final formal step in the acceptance of general interesttaking occurred 
with the issue in 1917 of the new Codex iuris canonici. This monumental 
codification replaced all earlier collections of canon law, such as Gratian, the 
Decretals of Gregory IX, and the Extravagantes, and became the sole statute 
book of the universal Church. The many and complicated responses, de- 
crees, and bulls on usury of the old canon law are now summed up in a 
single rule: 


Ifa fungible thing is given someone, and later something of the same kind and 
amount is to be returned, no profit can be taken on the ground of this contract; 
but in lending a fungible thing itis not itself illicit to contract for payment of the 
profit allocated by law, unless itis clear that this is excessive, or even for a higher 
profit, if a just and adequate title be present." 


‘The Code did embolden the defenders of the legal title to interest. The 
Dominican Dominic Prummer declared for the validity of this title in the 
absence of all others, and the Jesuit Thomas Jorio said that the new canon, 
which was the long-awaited answer of the Holy Sce to the nineteenth-century 
inquiries about the (ех principis, clearly and certainly approved the civil 
title as self-sufficient” 

But Vermeersch, а more expert canonist, saw no specific approval of the 
civil title in the canon, and the American Jesuits T. L, Bouscaren and 
А. C. Ellis, in a standard commentary on the new Code, declared that the 
canon “states implicitly that in modern times there is always present in such 
а loan some just reason for demanding the legal rate of interest... . The 
canon, however, deliberately avoids determining what these just reasons are, 
leaving that to Catholic moralists and economists to determine.” *% Moreover, 
the canon itself speaks of legal interest which may be excessive and hence 
immoral, so that itis clearly implied that the law by itself docs not create a 
right to interest. 

‘Aside from the revival of speculation about the legal title, the Code 
affected usury theory in no way, and the general state of opinion remained 
substantially that of the beginning of the century with syncretist presentations 
of the usury theory dominant. 
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& Pius ХП 


‘The most recent official ecclesiastical pronouncement on any matter related 
to the usury theory occurred in an allocution of Pius XII to the employees and 
directors of the Bank of Rome on June 19, 1950. The Pope's remarks are by 
по means of dogmatic foree, but they have more authority than those of a 
private individual, and they indicate clearly the modern ecclesiastical 
position on systematic profit from the creation of credit. Felictating the group. 
on their piety, the Pope declares that he takes the opportunity "to define 
clearly” his view on an “unhealthy” and oppressive opinion which held that 
"the banking system was by its nature stained with guilt,” that the banking 
profession inevitably exposed one to the danger of losing eternal salvation, 
and that bankers ran a great risk of becoming too attached to material 
riches. The Pope vigorously repudiates this opinion. Banking can be, and has 
been, abused, but he finds no inherent iniquity in the system. Bankers “earn 
their livelihood honestly." His approval, he emphasizes, is intended not only 
for employees of a bank, but for “the financier in the proper sense of the 
word." He stresses that it is the banking system which he approves. А bank- 
ing system has always been necessary to society; it is the heart of the economic 
organism. The banking system has power, utility, and responsibility; it is 
essentially honest 








Conclusion 


"This brief survey of the two centuries since St. Alphonsus and Benedict 
XIV reveals the following developments: 

1. A slight development in practice, so that the custom of making a 
profit on money loans is held to be just without doubt or scruple, and the 
reigning Pope can publicly praise the banking system. The change is small, 
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because probably most lenders in 1759 believed they had some contract or 
title to justify their profit, though the scrupulous might hesitate, 

2. A considerable development in pure theology in the general abandon- 
ment of the position that “Lend, hoping nothing thereby” was an absolute 
prohibition of all gain on a loan. 

з, A merging of the defenses of the contracts of the old scholastic theory 
such as the redeemable, personal census and the triple contract in the general 
plea of lucrum cessans, and simultaneously an expansion of this right so 
that it could be used by everyone in an economically flourishing society. 

4. Considerable defection from the old scholastic theory of usury even 
among Catholic theologians, and finally the creation by the canon law itself 
ofa presumption in favor of the legal rate of interest, while the Code and the 
leading commentators on it hold that the legal rate may be excessive. The 
usury rule, sapped of its vitality in modern economic conditions, is not 
abandoned, but so limited in the likelihood of its applicability that profit on 
credit transactions is made the norm, and usury the exceptional case of un- 
just exaction. 





CHAPTER XX. 


THE USURY THEORY AND SOME HISTORIANS 


"The present chapter reviews some modern accounts of the usury theory 
with a view to marking where they disagree from the preceding pages. These 
arcas of disagreement sometimes result from a difference in emphasis, some- 
times from a difference in motivation. The reader must judge for himself the 
soundness of the criticisms here offered. 


1. The “Barren-Metal” Dogma 


Probably the most conventional, as itis the most dramatic, account of the 
usury theory declares that the theory rested on "the dogma of the unfruitful- 
ness of money.” This dogma, usually attributed to Aristotle, is asserted to be 
the foundation stone of usury analysis, at the same time that itis interpreted 
to mean that the scholastics denied that money could be used productively. 
For example, the noted French historian, Henry Hauser, in his Ler débute 
du capitalisme, declares that the economic sterility of money was "the heart 
of the scholastic theory of usury” and adds the astonishing information that 
John Calvin “discovered the fertility of money." * James Westfall Thompson, 
їп his widely used Economic and Social History of the Later Middle Ages, 
similarly teaches that only at the end of the fifteenth century did "men real 
that money might be productive by itself." Ernest Troeltsch, in his influen- 
tial The Social Teachings of the Christian Churches, also asserts that the 
scholastic theory rested largely on Aristotle? This attribution of the scholastic 
theory to Aristotelian views on money is made not just in such general 
surveys or popular textbooks. A more specialized work, such as Francis 
Funk's Zins und Wucher, insists that the usury prohibition rested on the 
unproductivity of money," and, most authoritatively, William Endemann, 
in his comprehensive Studien in der romanisch-kanonistischen Wirthschafts- 
und Rechtslehre bis gegen Ende des sebenzehnten Jahrhunderts, says that 
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the prohibition was based on "the dogma of the sterility of money.”* 

"There is, of course, a large element of truth in these presentations. The 
scholastics in supporting the usury rule consistently refused to identify money 
with the goods it buys; in this sense, for the purposes of the usury discussion, 
they unanimously considered money to be sterile. In other contexts, dis. 
cussing societas, lucrum. cessans, and restitution of the profits of a usurer, 
they did not choose this viewpoint but looked on money as productive, If 
the viewpoint adopted on these questions had been taken on money in loans, 
it would have been difficult to maintain the theoretical justification of the 
absolute prohibition, 

Yet a distinction must be drawn between the meanings of the “sterility 
of money" in scholastic usage. The key concept of the usury theory was that 
money was а consumptible in first use. This is а legal determination based 
оп а fact as indisputable now as then. Money cannot be spent without being 
consumed; the legal determination based on this is that it cannot be trans- 
ferred in use without being transferred in ownership. Such juridical sterility 
is formally compatible with the economic fertility of money considered from 
а different viewpoint. The scholastics subscribed to the viewpoint that in- 
sisted on juridical sterility. Bur real economic sterility in the Aristotelian 
sense that it is unnatural for money to be a source of income was only a 
secondary support for the usury theory. Its appeal was chiefly popular. t was 
criticized by such leading scholastcs as Andreae and Summenhart It became 
unimportant in the sixteenth and seventeenth centuries. At no time was it 
consistently applied by the scholastics to all credit transactions. Moreover, its 
force may be gauged by this: the unanimous tradition asserted that the 
economically sterile rent of money ad pompam was lawful. 

Still, all the popular accounts we have mentioned and even Endemann's 
history assert or imply that scholastics made their doctrine turn on the eco- 
nomic fruitlessness of money. These assertions and implications are mislead- 
ing. Fusik is equally at fault in implying that money was "sterile" in the 
Middle Ages and “fertile” today. Of course, investment opportunit 
abounded at one time and not at the other; and if the foundation of the 
usury theory is taken to be the lack of investment opportunity in the Middle 
Ages, there is no great inaccuracy in expressing this view in terms of the 
sterility of money. But there is danger of confusion, for if the terms are used 
in the scholastic sense, money is always sterile if taken by itself, and it is 
always fertile if it is identified with what it buys. 

Certainly the "barren-metal" concept is a cliché which was a battle cry, 
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а battle cry used by some scholastics and more often attributed to them by 
their opponents from Calvin to Mastrofini. But it conceals the real issue at 
stake: is money to be identified with the goods it buys? As Calvin says, no one 
doubts that money kept in а Бох is sterile; the scholastic critics do not deny 
that, Similarly, no one doubts that money invested in a fruitful enterprise 
yields a return: the scholastis do not deny that. What the scholastics mean by 
maintaining the sterility of money is that money should properly be con- 
sidered by itself without identifying it with the capital or consumer goods 
for which it may be exchanged. What the scholastics critics mean by assert- 
ing the “fertility of money” is that they have identified money with real 
capital. The choice between these two ways of considering money is a real 
one, and modern monetary economists such as Kurt Wicksell and Lord 
Keynes would say that the scholastic choice is the theoretically correct one: 
money, not real capital, is what is loaned in a money loan® 


2. A Labor Theory of Value 


Related to the account which founds usury theory on the economic sterility 
of money is the account which attributes to the scholastics a labor theory of 
value, Thus the Dominican historian Bede Jarrett, in Saint Antonio and 
Medieval Economies, writes that St. Antoninus insisted on the labor theory 
of value “which Marx has made so popular." So R. Н. Tawney, the English 
sociologist, declares that St. Thomas Aquinas taught a labor theory of value 
and that consequently "the last of the Schoolmen was Karl Marx." ^ 

The fundamental error of both authors is the belief that theorists are always 
completely consistent with themselves: since the scholastcs denied a reward 
to capital, these interpreters seem to reason, they must have done so because 
they considered labor to be the sole source of lawful gain; consequently they 
anticipated the economics of Marx. Usury was condemned because it was 
profit without work; the usury theory was only part of a larger opposition to. 
workless gain. 

Unlike the socialists, however, the scholastics are dominated by no such 
single, consistent doctrine. The opposition to laborless profit is a minor 
argument against usury. But it is by no means fundamental, and the usual 
medieval treatment of the census and the societar runs along lines entirely 
foreign to labor-value theory. In these contracts, reward to the factors of pro- 
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duction is assigned on legal, not economic grounds, and there is no attempt 
to restrict the capitalists profit to his share of the risk. In the later scholastic 
analysis, the development of these forms of credit into dhe triple contract 
and the guaranteed census, and the acceptance of exchange banking, show 
conclusively how far from Marxian economics the main scholastic tradition 
stood. 


3. The Just Price 


A third common view of usury theory makes the prohibition of usury a 
simple deduction from the rule of the just price and usury theory a part of 
the theory of the just price. This view is advanced by Selma Hagenauer, 
Edmund Schreiber, George O'Brien, and Patrick Cleary. Cleary is writing 
primarily as an apologist, anxious to justify the Church's permission of in- 
terest today, while defending its consistency with the earlier theory. Con- 
sequently, he declares that the just price of money has changed; at the 
time of the Council of Vienne, roo in hand was worth only 100 а year 
later; now тоо in cash is worth 110 or 115 a year later. The Church con- 
demned usury at Vienne because a premium on money violated the just 
price; it allows a premium on money today, because the just price is there- 
by kept. The others writers, presumably acting as simple historians, are 
misled not by a moralistic motive, but, like Tawney and Jarrett, by the 
belief that the scholastics are entirely consistent in their approach to eco- 
nomics. They suppose that the just-price theory is the general theory under 
which all the scholastic investigations of economics may be subsumed be- 
cause this supposition produces the assumed consistency. 

But that an author will be consistent is at best а tentative hypothesis, 
and it is dangerous to reject the evidence of clearly divergent approaches 
оп the simple hope that the writer had one master plan by which he worked. 
Nor is apologetics served by a distortion of the facts. In truth, as we have 
seen, the theory of the just price and the theory of usury come from different 
origins. The idea of the just price was based on a concept of value as some- 
thing determined by subjective desires and by the available supply, varying as 
desires and supply varied. Usury theory was completely committed to ће con- 
cept of an unvarying value. To be sure, theorists on the just price insisted that 
when a price was set by law, it must be maintained, and if the face value 
of money is considered to be its legal price, the justprice theory would 
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alto lead to the conclusion that no premium beyond the face value be 
asked. But the moment money is considered in any way other than as a 
legal measure, the justprice theory offers no bar to a profit made from 
lending it, and as we have seen, the great effort of the later scholastics to 
legitimize certain types of contracts centered on the transferring of these 
contracts from the jurisdiction of the usury prohibition to the jurisdiction 
of the just price. Here the usury theory and the justprice theory clearly 
lead to contradictory results, Moreover, even in medieval times, as we have 
emphasized, cases on credit sales involving the just price are sharply dif- 
ferentiated from cases on credit sales involving usury. No account, there- 
fore, could be more confusing than those which make the usury theory not 
only harmonious with the just-price theory, but actually a deduction from it. 





4 Theological Superstition 

Yet another view of the usury theory sees it as entirely merged with 
theology. "“Митит date, nihil inde sperantes; " Endemann has quoted. 
“In these words are contained the entire source of the usury theory,” and he 
goes on to lament the influence exerted by this theological rule unrelated 
to the needs of economic life." Even more tendentiously, William Lecky, 
in his History of the Rise and Influence of the Spirit of Rationalism in Eu- 
торе, a classic of nineteenth-<century liberalism, has argued that the usury 
prohibition, a creation of dogmatic superstition, was finally routed by the 
mew rationalism in Europe?" Such other noted nineteenth-century critics 
of clericalism as Andrew White and Н. C. Lea have vigorously assented 
to Lecky's view and have joined him in celebrating the disappearance of the 
usury prohibition as a triumph of the liberal reason over authoritarian 
dogma. 

‘That the usury theory was born of, and nurtured by, theology is indis- 
putable, although it is clearly a mistake for Endemann to restrict the theo- 
logical source to a single text which was neither decisive in the formative 
years of usury speculation, nor of any real influence in the sixteenth and 
Seventeenth centuries which Endemann specially treats. As for Lecky, Lea, 
and White, their bias is too well known to require demonstration. Yet their 
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period, while later the medieval theory is modified by writers appealing 
frankly to nature and reason against the past. Clearly, there is a develop- 
ment of doctrine in which rational investigation plays a decisive role. Clearly, 
the resultant usury rule has not the force or sweep that the early law had 
possessed, But to recite these facts is not to prove that the medieval theory 
was pure theology, nor that the later theory broke completely from the 
old, nor that the development was due to the rise of rationalism. Lecky, 
Lea, and White ignore the large amount of rational construction in the early 
usury theory and the fact that both interest titles and alternative methods 
of credit, besides the loan, are integral parts of medieval doctrine. Indeed, 
more rigorist than the medieval rigorists themselves, they persist in regarding 
all forms of interest and profit on all kinds of credit extension as usury, 
and they refuse to admit that interest titles and the other contracts of credit. 
‘were put forward sincerely and in good faith. They are thus more Catholic 
than the pope. At the same time they do not remark that the great develop- 
ment of interest titles and alternative methods of credit occurred in response 
toa great expansion in European commerce and owes as much to a change in 
economic conditions as to a change in speculative viewpoint. Finally, and 
above all, they do not sec that what modification occurred was essentially 
effected by the scholastic writers of the sixteenth and seventeenth centuries, 
not by rationalists in the nineteenth-century sense of the term — that is, 
men freed from faith and allegiance to authority. The work was done by 
thorough dogmatists, and it cannot reasonably be ascribed to the emanci- 
pated reason celebrated by the later liberals. It is difficult to imagine men less 
rationalistic in the Victorian sense than such typical scholastics as Molina 
and Navarrus, yet it was such men who accomplished the real changes 
in the usury theory, To cite these changes аз a triumph for rationalism is 
as sound history as making communism responsible for the Glorious Revo- 
lution of 1688 on the grounds that both Communists and Whigs believe 
їп revolutions. The moderate, disciplined, and cautious appeal to reason by a 
seventeenth-century theologian is a far cry from the unrestrained rationalism 
whose victory is proclaimed by Lecky, Lea, and White. 

Moreover, as far as dogma in the technical Catholic sense is concerned, 
there is only one dogma at stake. Dogma is not to be loosely used as synony- 
mous with every papal rule or theological verdict. Dogma is a defined, re- 
vealed doctrine taught by the Church at all times and places. Nothing here 
meets the test of dogma except this assertion, that usury, the act of taking 
profit on loan without a just title, is sinful. Even this dogma is not specifical- 
ly, formally defined by any pope or council. It is, however, taught by the 
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tradition of the Church, as witnessed by papal bulls and briefs, conciliar 
acts, and theological opinion. This dogmatic teaching remains unchanged, 
What is a just title, what is technically to be treated as a Joan, are matters of 
debate, positive law, and changing evaluation. The development on these 
points is great, But the pure and narrow dogma is the same today as in 1200, 


5. An “Attenuation in Love” 


А sociological approach having certain distant ties with Lecky's is ad- 
vanced in Benjamin Nelson's The Idea of Usury. Nelson's thesis, taken from 
Henry Sumner Maine and Max Weber, is this: Originally men are united 
as brothers within the blood relations of a tribe, while they regard the 
men outside the tribe, “the others," as enemies, in relation to whom no ethical 
restrictions apply. Gradually, however, the religious sense of brotherhood 
within the tribe and the warlike exploitation of the stranger are both re- 
placed by an economic calculus governing all relations, “Brotherhood” now 
becomes competitive, not coóperative, at the same time that it becomes uni- 
versal and not tribal. To use Nelson's slogan, "all men become brothers" 
but by becoming equally "others." 

‘This general thesis, Nelson declares, is demonstrated in a particular case 
by the history of the Judaic-Christian tradition on usury as illustrated by 
different ages’ interpretation of Deuteronomy 23:19-26, “Thou shalt not 
lend to а brother money at usury, nor corn, nor any other thing. But to the 
stranger.” The text itself, Nelson says, is a striking example of the pure 
tribal concepts of blood brotherhood and free exploitation of the stranger, 
"The first step in the development of these carly notions occurs with the 
efforts of medieval Christianity to preserve religious brotherhood and 
simultaneously to extend it to all, by prohibiting the taking of usury from 
either brothers or strangers. The last step is the complete triumph in the 
eighteenth century of a capitalistic exegesis, in which both tribal dis- 
crimination and religious prohibition totally disappear, Today, Nelson says, 
the “transvaluation of values” is perfected; the world has become one at the 
price of an "attenuation in love." ** 

‘The soundness of Maine's and Weber's general position is not a subject 
to be investigated here. But Nelson's particular demonstration of it in re- 
gard to usury analysis is simply the manipulation of history in the interests 
of a thesis. Like Lecky, he makes the cardinal error of treating interest and 
usury as identical. This basic confusion precludes any rational discussion 
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of the growth or change of usury theory, which at all times and in all 
places assumed that under some conditions interest might be lawful. He 
also refuses to consider the possibilities for profit on other credit transactions 
besides the loan. Thus on the one hand, he postulates a certain mystic 
abhorrence of making a profit from a brother, an abhorrence springing 
from the particular state of social development of medieval folk, and on 
the other hand, he leaves unexplained and indeed unmentioned the fact 
that this abhorrence extended to only one peculiar type of economic opera- 
tion, 

On charity and brotherhood there is no significant development re- 
flected in eight hundred years of scholastic opinion. Cardinal De Lugo is as 
‘opposed to economic exploitation as Cardinal Courgon; St. Alphonsus’ con- 
cept of charity is по whit less zealous than St. Antoninus’, Usury theory is 
modified, but it is modified in response to changes in economic conditions 
ог as а result of more thorough investigation of the rational demands of 
justice. Its modification reflects no transvaluation of values and no at- 
tenuation in love.!* 


6. A Condemnation of Capitalism 


So far we have considered primarily or professedly historical descrip- 
tions of the usury theory. Now we shall examine a group of authors who 
clearly are chiefly interested in influencing current practice, but who are 
compelled to indulge in certain historical descriptions to support their prac- 
tical prescriptions. We challenge here only the accuracy of their history. 

Let us note first a group of Catholic extremists, who condemn by the 
usury prohibition all eases of capitalistic finance. ‘These authors interpreta- 
tion of the usury prohibition is not much different from that of Lecky 
or Nelson, but writing as Catholics they come to different practical con- 
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clusions from their common starting point. They identify all interest sought 
as profit with usury and hold that most interest taken today is usurious. 
But they do not condema the Church for changing her teaching: they 
excuse her by pleading that she only tolerates an evil she cannot prevent. 
She tolerates а social order founded on usury, they assert, as she once tolerated 
а social order founded on slavery, but she maintains the objective sinfulness 
of the practice. Meanwhile, until a better day comes, the poor and helpless 
Christian who is entangled by economic forces may lawfully take interest 
by one title: the title of occult compensation by which the victim recovers 
covertly in the shape of interest the interest stolen from him by others?" 
These views were first set forth by Karl von Vogelsang, and they were 
subsequently developed by his disciples, Aloysius Wiesinger and Anton Orel, 
two Austrian Cisercians." Of an impractical and romantic character, the 
views have had no reception beyond central Europe, 

The theological impossibilites involved in the Viennese school's position 
have been pointed out by such authors as the German Jesuits Joseph Bieder- 
lack and Augustine Lehmkuhl; "^ but leaving theology aside, we may note 
the historical inaccuracies involved. What the Viennese have done is to take 
the old medieval theory of usury, strip it of its later modifications and even 
of the allowances it made for forms of credit other than the loan, and apply 
the denuded theory to a vastly changed economy. They are unfaithful to 
the scholastic tradition in its developed form, and they do not accurately or 
fully present even the medieval theory. The result of their labors is as 
bizarre as might be expected if a section of any law, ripped from its con- 
text, were applied in this truncated form to much changed conditions, Seeking. 
to revive the past, they ignore the history of the past, and their theory 
is not so much an anachronism as а novelty. 





7. A Ban on Consumption Credit 


‘Not so unmeasured in their cries as the Viennese monks, but lamenting 
not far from them, have been certain English Catholic laymen, of whom 
the most prominent are J. A. Benvinisti and Hilaire Belloc. Benvinisti, in a 
work ominously entitled The Tniguitous Contract, takes the position that 
profit on consumption loans is probably unjust and that professional money- 
lending for profit cannot be justified by interest titles which are supposed 
to be solely compensatory. Hilaire Belloc holds that interest on production 
* Antan Ord, Oecononispereami (Mainz, Schalk (Innsbruck, 1933), p. 68, 
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loans alone is justified and that profit on loans to states for consumption pur- 
poses is particularly usurious; he implies that the present order is dominated 
by international usurers?* 

As practical judgments on the present, these views do not properly fall 
within the scope of this study; but since they also purport to he a faithful 
continuation of the medieval tradition on usury, it is necessary here to 
point out how they distort this tradition. Their chief distinction, between 
consumption and production loans, is totally unfounded; and while Maffei 
and Funk are untraditional in making the productive character of a loan an 
‘excuse for approving a profit on it, Benvinisti and Belloc are equally un- 
historical in making the consumption uses of a loan an excuse for rejecting in- 
terest on it. Benvinisti ignores the later scholastic developments when he 
refuses to admit that professional moneylending can be justified by the in- 
terest titles, Belloc is even more lacking in historical perspective when he 
denounces profit on credit extended to states and when he decries inter- 
national moneylenders: historically the scholastics always approved the 
annuities which were the earliest form of state deficit finance, and historically, 
the exchange bankers, international financiers on a grand scale, were en- 
couraged by the Church and approved by the developed scholastic theory. 
Again, authors professedly appealing to history have remade his 
support their preconceived positions. 








8. A Prohibition of Credit Creation. 


Far more scientific and subtle than the rhetoric of the Viennese circle and 
the indignation of Belloc and Benvinisti is the criticism launched against 
the present order under the banner of the usury theory by Bernard Dempsey. 
Dempsey, à contemporary American Jesuit, presents his findings as the 
results of an historical comparison; however, they are not only history, but a 
moral judgment on the present. We shall consider them only as they relate 
to an understanding of the historical usury theory. They center on the 
‘morality of the American banking system. 

In Dempsey's work, Interest and Usury, a study of the interest theories 
of the modern economists, Kurt Wicksell, John Maynard Keynes, Joseph 
Schumpeter, Irving Fisher, and Ludwig von Mises, is undertaken, and a 
comparison then instituted between their views on the price of money and 
the usury analyses of Molina, Lessius, and Lugo. Dempsey finds that where 
the modern economists find an important source of economic disequilibrium, 
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in the credit creation of modern banking the scholastics would find usury; 
and he himself finds the modern banking system guilty, by scholastic 
standards, of "institutional usury.” His position is that the scholastic prin- 
ciples imply that no credit can be created, unless the creating agency fore- 
goes income equal to the credit it has produced. Accordingly, what is in 
Dempsey's eyes usury, what he formally describes as lucrum ex mutuo, is 
any profit arising from credit creation, considered in its total effects, obtained 
by any person who did not acquire a right to the profit by suffering истит. 
сенип? 
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‘Three examples he gives will show more clearly what he means. If а 
banking system creates funds ad hoc to purchase war bonds, it creates credit 
‘without suffering lucrum. cessans. An inflation results, which injures some 
persons who remain uncompensated for this injury. At the same time, “in 
the case of all persons who participate in war-time profits, we have a lucrum 
ex mutuo, arising from the fact that the lending operations cause a rise 
in the price of products of wartime industry." 

Again, if a businessman borrows from a bank and is financed by creation 
of credit, he gains new purchasing power which he has not earned by past 
productive services. At the same time, the new addition to the general money 
supply will produce an inflationary effect which will sustain the price of his 
goods, while consumers suffer a consequent loss in purchasing power. Both 
the net gain and loss to any particular person from this process may be 
extremely diffused. The inflationary effect may be so spread out that con- 
sumers hardly notice it, The businessman may lose most of his initial gain 
in paying interest. The bank may receive what to it is only a negligible re- 
turn, Yet, says Dempsey: 
an erratic clement has been introduced into the pricing process; someone has en- 
tered the market for the common appraisal with a significant handicap; there is 
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some price which is not a common price and somewhere a gain from a loan, to. 
which no adequate ttle corresponds. No single person, perhaps, would be con- 
victed by a Scholastic author of the sin of usury. But the process has operated 
‘usuriously; again we meet systematic or institutional usury. 


Dempsey also finds the following transaction usurious: a bank does not 
lend, but makes an investment, for which it pays by a deposit creation in 
favor of the seller; an inflation ensues as a result of the credit creation; the 
asset bought by the bank appreciates, while currency depreciates. The bank 
pays off its debt to its depositor in the now depreciated currency; then it sells 
its asset and participates in the consequent contraction of credit, in which the 
money it now holds from the sale becomes increasingly valuable, The bank's 
sin is pronounced usurious 

In each case, and in general, it is clear that what Dempsey is interested 
in is the effect that credit creation has in altering the purchasing power of 
tmoney, and the consequent loss and gain distributed to persons because of 
this alteration. Gain from credit creation becomes usury in his sense of the 
term, which he also asserts is the scholastic sense, Of course, one may define 
words as one chooses; and even within a settled legal doctrine, expansion of 
а concept may be fruitful, Dempsey s analysis is suggestive and stimulating, 
But we may fairly object to his attempt to find historical justification for his 
position in Molina, Lessius, and Lugo. He considers none of their writing 
on the credit creation of their time, the exchange contracts; he ignores their 
explicit commendation of deposit banking. Relying solely on the texts deal- 
ing explicitly with usury, he departs even then from the accepted scholastic 
usage. Usury to the scholasticis not “gain from a loan," taken to mean gain 
by any and all possible beneficiaries of the Joan. Usury is gain from a Joan 
sought directly by lenders without a just title. In the first two cases Demp- 
жу gives, no gain is sought without a title by а bank charging its usual small 
fee for its services. The gain, as he admits, goes not to the lender, but to 
“war-time industry” and the entrepreneur with increased purchasing power, 
In the second case itis the borrower who commits usury, not the lender. 
In the third case, a loan does not even occur; Dempsey has not distinguished 
credit creation and lending. In general, he has tried to show "a radical 
kinship" between the scholastic theory of usury and the modern economists 
approach; and he has produced as the scholastic theory what is only а re- 
statement, with serious moral implications, of the economists’ theory, The 
similarity between his view of usury and the scholastic view is largely verbal, 
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Conclusion 

In general, leaving aside the prejudice attributable to religious interest or 
practical motive, it is clear that almost all the historical errors about the 
scholastic usury theory arise from a single failure: a failure to consider the 
theory broadly enough, to take into account either the multiple character 
of its foundations, theological, economic, and legal, or the multiple aspects 
it presented in practice, particularly the aspects under which it encouraged 
the growth of interest titles and above all the use of alternative methods of 
credit besides the loan. There has been a temptation to restrict the usury 
theory to some very simple base, be it the unfruitfulness of money, the just 
price, the labor theory of value, or the arbitrary fiat of ecclesiastical au- 
thority; there has been a tendency to consider the usury prohibition as if it 
forbade absolutely and in all ways the making of profit through the ex- 
tension of credit. To simplify, to find a neat, consistent, logical pattern, to 
teach a single lesson or draw a universal prescription—these aims have 
animated many accounts of the old theory. 

The usury analysis, however, is the result of the interaction of many 
forces, and its history carries with it no ready prescription, The analysis has a 
religious origin; religious authority controls much of its development. An 
ideal of justice underlies every statement of it. It is also Western man's first 
try at an economic theory; the theory's tools are legal concepts. Religiously 
motivated, the scholastic analysts with these clumsy instruments attempt 
to regulate the cost of credit. For three centuries some of the best minds 
‘of Western Europe participated in this idealistic effort to frame the intel- 
Jectual and moral conditions under which credit might justly be extended. 
Robert of Courgon, William of Auxerre, Hostiensis, Giles of Lessines, St. 
‘Thomas Aquinas, Joannes Andreae, John Gerson, St. Bernardine, St, An- 
toninus—Frenchmen, Englishmen, Germans, Italians, Spaniards; theo- 
logians, canonists, administrators, saints—all felt that usury was a pressing 
problem and devoted their thoughts to arguments against it, distinctions 
between й and lawful profit, and investigations of the nature of money and 
value. The theoretical structure they erected was not a consistent piece, but 
it encouraged risk-sharing investment and charity to the poor; its practica 
success may be measured by a comparison between the conditions of credit in 
medieval Europe and those in classical Greece or China or Indi 

From 1450 to 1750 the analysts are engaged in an attempt—again mainly 
with the use of legal concepts — to adjust the letter of the old law to changed 
economic circumstances and a new willingness to consider the commercial 
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lender's viewpoint. The leaders of this effort — Conrad Summenhart, Car- 
dinal Cajetan, and Leonard Lessius, to name three masters — understand 
the new situation and the intellectual reformulations required of them. 
Aspects of the old theory had always been favorable to capitalism; the re- 
vised theory approved all the basic financial mechanisms of a capitalistic 
society, 

"The long history of usury theory is filled with controversies in which 
asperity more than charity has distinguished the disputants; and in criticizing 
the views of living authors there has been no intention of making this study 
yet another contribution to controversy. It was begun without prepossessions 
as to any particular view of the usury theory or of its modern significances and 
it has tried only to be guided by all the available evidence as to what the 
scholastics thought and taught. The presentation of this evidence is es- 
sentially itself the evaluation of other views of the scholastic theory; and 
such evaluation is all that has been attempted here. 
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